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Our readers will find on page 480 of this 
issue the full opinion of the United States 
Supreme Court inthe case of Leisy v. Har- 
din, the ‘‘original package’’ case. It will be 
found worth the reading. We regret that we 
have not the space to publish the dissenting 
opinion of Justice Gray, concurred in by 
Justices Harlan and Brewer. Though lack- 
ing the force of an authority, it can at least 
be said that it is an exceptionally able and 
complete presentation of the questions sur- 
rounding the interstate commerce clause. 
We have little doubt that nine out of ten 
readers of both opinions will agree with the 
minority of the court. 





To meet the emergency created by the 
above decision, a bill has been reported from 
the judiciary committee of the senate. It 
provides, in effect, that no State shall be 
held to be limited or restrained in _ its 
power to prohibit, regulate, control or tax the 
sale, keeping for sale or transportation as an 
article of commerce or otherwise, to be de- 
livered within its own limits, or in fermented, 
distilled or other intoxicating liquid or 
liquors, by reason of the fact that the same 
have been imported into such State from 
beyond its limits, whether there shall or shall 
not have been paid thereon any tax, duty, 
impost or excise to the United States. The 
bill provcked considerable discussion, quite a 
number of the senators taking the position 
that it was unconstitutional, as being an 
attempt by congress to delegate to the States 
a power exclusively vested in itself. The 
constitution of the United States says that 
congress shall have power to regulate com- 
merce with foreign nations and among the 
several States, and with Indian tribes. A 
long line of the decisions of the federal courts 
sustain the proposition that a State has the 
inherent power to protect its people against 
epidemic, disease and those things which may 
endanger their lives and health. This is 
known as the police power of a State, and 
which exists by virtue of the constitution. 
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So, also, where the subject upon which con- 
gress can act under its commercial power is 
local in its nature, such as harbor pilotage, 
construction of bridges over navigable rivers, 
piers, wharves and the like, the State can act 
until congress interferes and supersedes its 
authority. None of these cases are strictly 
regulations of commerce, in the sense in 
which the constitution speaks of the regula- 
tion of commerce, which means the regula- 
tion of trade and transportation between the 
States. But where the subject is national in 
character, and admits and requires uni- 
formity of regulation, affecting alike all the 
States, such as transportation between the 
States, including the importation of goods 
from one State into another, congress can 
alone act upon it and provide the needed 
regulation. Now, the Supreme Court of the 
United States, in the ‘‘original package’’ 
case, held, whether rightly or wrongly it 
makes no difference for the purpose of this 
argument, that ‘‘original packages’’ shipped 
from one State into another are, until broken 
and mingled with the mass of property in the 
State to which sent, articles of interstate 
commerce, upon which congress alone has 
authority to act, and that no State pro- 
hibitory law can affect the right to own or 
sell such ‘‘original packages.’’ If such 
‘‘original packages’’ are articles of interstate 
commerce, the trade in and transportation 
of which congress alone has the power, given 
by the censtitution, to regulate, it is difficult 
to conceive how it is possible for con- 
gress to declare such articles not articles 
of interstate commerce, and, therefore, sub- 
ject to State prohibitory laws, in the absence 
of a constitutional amendment giving such 
right. In other words, may the provis- 
ions, requirements and prohibitions of an 
organic law be violated and set at naught by 
a mere act of congress? Does the right to 
‘regulate commerce’’ include also the right 
to declare that not to be an article of com- 
merce, which is in fact so? Does it carry 
with it the right to delegate that regulation 
of commerce to the States? The arguments 
indulged in by eminent senators in behalf of 
this biH seem to have been more in the direc- 
tion of expediency than of strict constitu- 
tional right, and it seems to us that the diffi- 
culties and embarrassments which have re- 
sulted from the decision of the ‘‘original 
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package’’ case will not be effectively removed 
by a bill which, no matter how meritorious in 
other respects, is of doubtful constitutionality. 





A late decision of the Supreme Court of 
Massachusetts will probably occasion more 
grief in the editorial rooms of the Chicago 
Legal News than anywhere else. We refer to 
the decision where it is held that, in the ab- 
sence of a statute, the governor of the State 
of Massachusetts has no power to appoint 
women to be notaries public. The court goes 
into an interesting discussion of the history 
of the office and the practice and usage in 
reference to the appointment of women. 
They say that they do not find that a woman 
has ever held the office of notary public in 
Massachusetts, and are not aware that a 
woman has ever been appointed to that office 
in England. We know of no reason why a 
woman should not be allowed to hold such an 
office, provided she can sign her name, 
manipulate a seal and swear—parties. Per- 
haps it is the doubt as to the scope of 
the latter qualification which has heretefore 
kept women aloof from seeking the office. 
At any rate, if the Chicago Legal News, 
which is understood to be the constitutional 
champion of women in the United States, de- 
sires our aid in the premises, we should be 
glad to assist. 








NOTES OF RECENT DECISIONS. 





DowEeR—ForeEIGn Divorce. — The recent 
decision by the New York Court of Appeals 
of Van Cleaf v. Burns, 23 N, E. Rep. 881, is 
of importance on the question of the effect of 
a foreign divorce on the right of dower. It 
was there held that as nothing except adul- 
tery is, in New York, regarded as misconduct 
with reference to the subject of absolute 
divorce, no other misconduct will deprive a 
wife of dower, even if it is the basis of a 
judgment of divorce lawfully rendered in an- 
other State, unless it expressly appears that 
such judgment has that effect in the jurisdic- 
tion where it was rendered. Vann, J., says: 


Our revised statutes provide that ‘‘a widow shall be 
endowed of the third part of all the lands whereof her 
husband was seised of an estate of inheritance at any 





time during the marriage,” (1 Rev. St. p. 740, § 1); 
but that, “in case of divorce dissolving the marriage 
contract for the misconduct of the wife, she shall not 
be endowed,” (Jd. p. 741, § 8). It is further provided 
by the Code of Civil Procedure that, where final judg- 
ment is rendered dissolving the marriage in an action 
brought by the wife, her inchoate right of dower in 
any real property of which her husband then was, or 
was theretofore, seised, shall not be affected by the 
judgment; but, that, when the actionis brought by 
the husband, the wife shall not be entitled to dower in 
any of his real property, or toa distributive share in 
his personal property. Sections 1759, 1760. These 
provisions of the Code replaced a section of the revised 
statutes which provided that “a wife, being a defend- 
ant in asuit fora divorce brought by her husband, 
and convicted of adultery, shall not be entitled to 
dower in her husband’s real estate, or any part 
thereof, nor to any distributive share of his personal 
estate.”’ 3 Rev. St. (6th ed.) p. 157, § 61, repealed 
Laws 1880, ch. 245, § 1,subd. 4. An absolute divorce 
could be granted only on account of adultery, either 
under the revised statutes or the Code. 3 Rev. St. 
(6th. ed.) p. 155, §§ 38-42; Code Civil Proc. §§ 1756, 
1761. According to either, an action could be brought 
to annul, to dissolve, or to partially suspend the oper- 
ation of the marriage contract. A marriage may be 
annulled for causes existing before or at the time it 
was entered into; and the decree, in such cases, de- 
stroys the conjugal relation ab initio, and operates as 
a sentence of nullity. Jd. §§ 1742, 1754. A marriage 
contract may be dissolved, and an absolute divorce, or 
a divorce proper, granted for the single cause already 
mentioned. Such a judgment operates from the date 
of the decree by relieving the parties from the obliga- 
tions of the marriage, although the party adjudged to 
bé guilty is forbidden to remarry until the death of the 
other. It has no retroactive effect, except as expressly 
provided by statute. Wait v. Wait,4 N. Y.95. An 
action for a separation, which is sometimes called a 
“limited divorce,” neither annuls nor dissolves the 
marriage contract, but simply separates the parties 
from bed and board, either permanently or for a lim- 
ited time. Code Civil Prac. §§ 1762-1767. Neither the 
nature nor effect of the judgment of divorce granted 
by the court in Llinois in favor of David Van Cleaf 
against tlie plaintiff appears in the record before us, 
except thatthe bond of marriage between them is 
stated to have been dissolved upon the ground that she 
had wilfully deserted and absented herself from her 
husband, without reasonable cause, for the space of 
more than two years prior to the commencement of 
the action. It does not even appear that the decree 
would have the effect upon her right to dower in the 
State where it was rendered that is claimed for it here. 
Apparently. it simply dissolved the marriage relation; 
and whether it had any effect, by retroaction, upon 
property rights existing at its date, is not disclosed. A 
judgment of a sister State can have no greater effect 
here than belongs to it in the State where it was ren- 
dered. Suydam v. Barber, 18 N. Y. 468. There is no 
presumption that the statutes of the State of Llinois 
agree with our own in relation to this subject.’ Cutler 
v. Wright, 22 N. Y. 472; McCulloch v. Norwood, 58 N. 
Y. 562. If they do, the fact should have been proved, 
as our courts will not take judicial notice of statutes 
of another State. Hosford v. Nichols, 1 Paige, 220; 
Chanoine v. Fowler,3 Wend. 173; Sheldon v. Hop- 
kins, 7 Wend. 435; Whart. Ev. §§ 288, 300. Adequate 
force can be given to the Illinois judgment, by recog- 
nizing its effect upon the status of the parties thereto, 
without giving it the effect contended for by the re- 
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spondent. Barrett v. Failing, 111 U. S. 523, 4 Sup. Ct. 
Rep. 598; Mansfield v. McIntyre, 10 Ohio, 27. 

The judgment appealed from, therefore, can be af- 
firmed only upon the ground that a decree dissolving 
the marriage tie, rendered in another State, fora cause 
not regarded as adequate by our law, has the same ef- 
fect upon dower rights in this State as if it had been 
rendered by our own courts adjudging the party pro- 
ceeded against guilty of adultery. This wouldinvolve, 
as aresult, that the expression, ‘misconduct of the 
wife,” as used in the Revised Statutes, means any mis- 
conduct, however trifling, that by the law of any State 
is a ground for divorce. Thus it might happen that a 
wife who resided in this State, and lived in strict obe- 
dience to its laws, might be deprived of her right to 
dower in lands in this State by a foreign judgment of 
divorce, based upon an act that was nota violation of 
any law of the State of her residence. It is important, 
therefore, to determine whether the provision that a 
wife shall not be endowed in case of divorce dissolving 
the marriage contract for her misconduct refers only 
to that act which is misconduct authorizing a divorce 
in this State, or to any act which may be termed “‘mis- 
conduct,” and converted into a cause of divorce by the 
legislature of any State. In Schiffer v. Pruden, 64 N. 
Y. 47, 49, this court, referring to said provision of the 
Revised Statutes, said that “‘misconduct there spoken 
of must be her adultery; for there is no other cause 
for a divorce dissolving the marriage contract.” It had 
before said, in Pitts v. Pitts, 52 N. Y. 593, that “‘a wife 
ean only be barred of dower by a conviction of adultery 
in an action for divorce, and by the judgment of the 
court in such action.”” While these remarks were not 
essential to the decision of the cases then under consid- 
eration, they suggest the real meaning and proper ap- 
plication of the word “misconduct,” as used in the Re- 
vised Statutes, with reference to its effect upon dower. 
When the legislature said, in the chapter relating to 
dower, that a wife should not be endowed when di- 
vorced for her own misconduct; and, in the chapter 
relating to divorce, that she should not be entitled to 
dower when convicted of adultery,—the sole ground 
for « divorce,—we think that, by misconduct, adultery 
only was meant, or that kind of misconduct which our 
laws recognize as sufficient to authorize a divorce. 
The sections relating to dower, and to the effect of di- 
vorce upon dower, are in pari materia, and should be 
construed together; and, when thus construed, they 
lead to the result already indicated. Beebe v. Esta- 
brook, 79 N. Y. 246, 252. The repeal of section 48, 
which provided that the wife, if convicted of adultery, 
should not be entitled to dower, bas not changed the 
result, as sections 1759 and 1760 of the Code have been 
substituted, leaving the law unchanged. They enact, 
in effect, that, when judgment is rendered at the suit 
of the husband dissolving the marriage for the adultery 
of the wife, she shall not be entitled to dowerin any 
of his real property. There is no change in meaning; 
and the slight change in language, as the commission- 
ers of revision reported, was to consolidate and har- 
monize the new statute with the existing system of 
procedure. Throop, Anno. Code, § 1760, note. The 
repealed section was pronounced in the Ensign Case, 
103 N. Y. 284, 8 N. E. Rep. 544, “an unnecessary and 
superfluous provision as respects dower.” It was also 
held in that case that while the relation of husband 
and wife, both actual and legal, is utterly destroyed by 
a judgment of divorce so that no future rights can 
thereafter arise from it, still existing rights, already 
vested, are not thereby forfeited, and are taken away 
only by special enactment as a punishment for wrong. 
It follows that depriving a woman of her right to 





dower is a punishment for a wrongful act perpetrated 
by her. Is it probable that the legislature intended to 
punish as a wrong that which it had not declared to 
be a wrong? If a divorce granted in another State for 
wilful desertions relates back so as to affect, by way of 
punishment, property rights previously acquired, 
must not a divorce for incompatibility of temper, or 
any other frivolous reason, be attended with the same 
result? Does the penalty inflicted upon the guilty 
party to a divorce granted in this State fora single and 
special reason attach to any judgment for divorce, 
granted in any State, for any cause whatever, including, 
as is said to be the law in one State, the mere discre- 
tion of the court? Our conclusion is that as nothing 
except adultery is, in this State, regarded as miscon- 
duct with refeience to the subject of absolute divorce, 
no other misconduct is here permitted to deprive a 
wife of dower, even if it is the basis of a judgment of 
divorce lawfully rendered in another State, unless it 
expressly appears that such judgment has that effect 
in the jurisdiction where it was rendered, and as to 
that we express no opinion. 





FOREIGN CORPORATIONS—STATUTORY PRE- 
REQUISITES—ContTRACTS.—The case of Toledo 
Tile & Lumber Co. v. Thomas, 11 S. E. Rep. 
37, decided by the Supreme Court of West 
Virginia, will be of interest in States where 
statutory provisions are adopted requiring 
foreign corporations to comply with certain 
regulations as a prerequisite to their right to 
do business. It was there held that a con- 
tract made by a foreign corporation before 
compliance with such regulations will not on 
that account be held absolutely void unless 
the statute expressly so declares; and if the 
statute imposes a penalty upon foreign cor- 
porations for such failure to comply, such 
penalty will be deemed exclusive of any 
others. The court says: 

Among other provisions, the said statute declares 
in substance, that any corporation created by the laws 
of any State or foreign country “may, unless it be 
otherwise expressly provided, hold property and 
transact business in this State upon complying with 
the requirements of this section, and not otherwise.” 
It then requires such corporation to file a copy of its 
charter with the secretary of State, and filein each 
county in which it does business a certificate of the 
secretary of State that it has so filed such copy of its 
charter in his office; and it further provides that 
‘“‘every such corporation which shall do business in 
this State without having complied with the provisions 
of this section shall be guilty of a misdemeanor, and 
upon conyiction thereof shall be fined not less than 
$500 nor more than $1,000 for each month its failure to 
to comply shall continue.” In the absence of any 
statute limiting the right of a corporation to do so, it 
may, unless contrary to the public policy of the State, 
hold property and do business without as well as 
within the State or country by which it was created. 
Ang, & A. Corp. §§ 372-376; Field, Corp. § 363. This 
statute, b2ing not only in derogation of common law, 
must be construed strictly. There is certainly no 
public policy of this State which is contravened by 
permitting corporations such as the plaintiff here to 
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do business in the State, because the statute expressly 
authorizes them todo so upon compliance with its 
requirements. The evident purpose of these require- 
nents of the statute is to protect parties dealing with 
foreign corporations from imposition, and to secure 
convenient means of obtaining jurisdiction in the local 
courts of the State, and information such as will 
facilitate the service of process upon such corpora- 
tions. Itis clearly not the primary purposes of the 
legislature, in passing such statutes, to render the 
contracts and dealings of such corporations which 
have not complied with these requirements void and 
unenforceable. Hence the decided weight of author- 
ity is that, where the legislature has not expressly 
declared that this result shall follow from a failure to 
comply with the statute, the courts ought not to im- 
ply such a result, unless this be necessary in order to 
attain the primary object for which the statute was 
enacted. Upon this ground it has been held that a 
contract made by a foreign corporation before it has 
complied with the statutory prerequisities to the right 
to do business will not, on that account, be held ab- 
solutely void, unless the statute expressly so declares; 
and, if the statute imposes a penalty upon the corpo- 
ration for failing to comply with such prerequisites, 
such penalty will be deemed exclusive of any others. 
Insurance Co. v. Walsh, 18 Mo. 229; Insurance Co. v. 
MeMillen, 24 Ohio St. 67; Ebrman vy. Insurance Co., 1 
McCrary, 123, 1 Fed. Rep. 471; Insurance Co. v. 
Salt Co., 31 Mich. 343; Insurance Co. v. Matthews, 
102 Mass. 221; 2 Mor. Priv. Corp. § 665. We 
are aware that the courts of Indiana, Illinois, Wis- 
consin, and perhaps some other States hold a different 
doctrine. In Vermont and Oregon it has been held 
that a non-compliance with the precedent conditions 
of the statutes of those States by foreign corporations 
rendered their contracts void. But it will be observed 
that these statutes imposed no penalty for the failure 
to comply with their provisions; and it is principally 
upon this ground that the contracts are held void, be- 
eause otherwise the statute might be evaded with 
impunity. Thus in Bank v. Paige, 6 Oreg. 431, 436, the 
court says: “The general rule is that a contract in 
violation of law is void. The only exception to the 
rule is that, whena law imposes a penalty for the 
prohibited act, and it clearly appears that the legis- 
lature intended no more than to impose the penalty 
for the violation of the law, a contract made in viola- 
tion of such a statute is not void.” It is evidently the 
want of such penalty in the statute that influenced the 
court to hold the contract void. And such seems to 
be the ground of the decisions in Indiana and other 
States. Machine Co. v. Caldwell, 54 Ind. 273; Lester 
v. Bank, 33 Md. 558. The authorities on this question 
are reviewed in 2 Mor. Priv. Corp. §§ 662-666, and the 
author announces as his conclusion therefrom that, 
‘‘unless it appears affirmatively that the legislature in- 
tended to render a forbidden act or contract absolutely 
void in legal contemplation, it will not be so held;”’ 
citing Bank v. Matthews, 98 U. S. 621, 627. Let us 
apply these principles to our statute. The first pro- 
vision is that the foreign corporation may do business 
in this State “‘upon complying with the requirements 
of this section, and not otherwise.” It next declares 
that such corporatiun, so complying, shall have the 
same rights and privileges, and be subject to the 
same liabilities, as domestic corporations; and it 
finally imposes a penalty upon such corporation for 
its failure to comply with the regulations of the 
statute. There is here no express declaration that the 
failure to comply shall render the contracts of the 
corporation absolutely void. Nor does it affirmatively 


,of mandamus would issue.! 





appear that the legislature so intended. Butitis ex- 
pressly provided, and so declared, that a failure to 
comply with the regulations prescribed shall be 
punished by fine; and this imposition of a penalty, as 
we have seen, in the absence of any express declara- 
tion to the contrary, must be held to be exclusive of 
all other penalties. That such was the purpose of the 
legislature in enacting this statute, is manifest from 
the provision therein in respect to railroad corpora- 
tions. It prescribes additional regulations for such 
companies, and declares that, unless they are com- 
plied with, such companies shall not maintain any 
action or suit inthis State. The whole section shows 
no purpose to treat railroad corporations with more 
favor than other corporations; yet, if we hold the con- 
tracts of all other corporations absolutely void, while 
only denying to railroad companies the right to sue in 
our courts, the effect would be to discriminate in 
favor of the latter. 








SOME DISPUTED QUESTIONS IN MAN- 
DAMUS. 


II. 


2. No Legal Remedy and yet no Mandamus. — 
In a number of instances the courts have stated 
that though there was a wrong and no remedy 
therefor, that it did not follow that the writ 
This seems to 
be a strange conclusion, when it is remem- 
bered that the writ is issued, because there is 
no other remedy, and the fact that there is no 
other remedy is held to be a sufficient war- 
rant for the writ.? It is well settled, that 
where a judical discretion is imposed, man- 
damus is not the proper remedy whereby to 
review it. There are few cases where the 
acts of officers acting judicially are not re- 
viewable by appeal, writ of error or certiorari, 
and where they not so reviewable, it is clear 
the law intended such action to be final. So 
the statement should rather be, there is no 
review by mandamus of an action by a pub- 
lic officer, calling for the exercise of judg- 
ment or discretion, when the law intends that 


1 State v. Thayer, 10 Mo. App. 540; People v. Judges 
of Dutchess, C. P. 20 Wend. 658; Ex parte Ostrander, 
1 Denio, 679; Ewing v. Cohen, 63 Tex. 482. 

2 Rex vy. Barker, 3 Burr. 1265, 3 Black’s Com. 110; 
Prop. St. Luke’s Church y. Slack, 7 Cush. 226; Ex 
parte Bradley, 7 Wall. 364; Napier v. Poe, 12 Ga. 170; 
Com’s. of Poor v. Lynch, 2 McCord (S. C.), 170; Peo- 
ple v. Mayor of New York, 10 Wend. 393. 

3 State v. Nelson, 21 Neb. 572; State v. Kendall, 15 
Neb. 262; Carnagav. Dryden, 29 Cal. 307; Hoole v. 
Kincaid, 16 Nev. 217; Scripture v. Burns, 59 Iowa, 70; 
City of Newport v. Berry, 80 Ky. 354; Judges of Oneida 
C. P. v. People, 18 Wend. 79; Lewis v. Barclay, 35 Cal. 
213. 
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such action shall be final. So if a superior 
court has not appellate jurisdition in such a 
case, it will not review the action of the lower 
court by mandamus.® Even if a mandamus 
were allowed, there must be some tribunal 
whose decision is final, and it is for the law 
to decide whose decision shall be final. 

3. Are Preliminary Questions Judicial or 
Ministerial ?—Hardly acase can be imagined, 
when a public officer or tribunal is required 
to take action upon the happening of an event 
or upon the existence of a certain condition 
of things, in which there is not some discre- 
tion to be exercised as to whether the event, 
has happened, or whether that condition of 
things has occurred. A board canvassing 
election returns must determine what are the 
true returns, and whether those submitted to 
them are genuine. A marshal or sheriff, 
when a civil or criminal process is placed in 
his hands to be served,must determine whether 
he is serving or arresting the proper party, or 
attaching the proper property. Soa board 
or tribunal called on to act must determine 
whether the proper parties are before them, 
and whether the facts exist calling for their 
action. If such determination is judicial, 
and the determination is adverse, such officer 
or board cannot be called onto doan act, 
which it is their duty to do only in case the 
facts are opposed to such determination, since 
the courts hold that such determination can- 
not be reviewed or overthrown in mandamus 
proceedings. If it should be held, that in 
all cases the determination of such prelim- 
inary questions calls for the exercise of ju- 
dicial discretion, the writ of mandamus, as 
has often been said, might as well be ex- 
punged from the remedial code. If such de- 
termination is not an exercise of judicial dis- 
cretion, then the courts can review such de- 
termination, and finding that the facts justify 
the demand, can order the performance of 
the ministerial act, which is a duty under 
those circumstances. In their conclusions of 
this question the courts are not in harmony. 

The English courts have held, that when a 
subordinate tribunal or board decides on a 
point preliminary to the whole case, or to the 


4 Wood v. Strother, 76 Cal. 545; Morley v. Power, 
69 Tenn. 691; Scott v. Superior Court, 75 Cal. 114; 
Lewis v. Barclay, 35 Cal. 213; People v. Weston, 28 
Cal. 639. 

5 Ex parte Newman, 81 U. 8. 152; Ewing v. Cohen, 63 
Tex. 482. 





reception of a particular piece of evidence, 
that it will not hear the case further, that 
such action is conclusive on any point, involv-" 
ing a matter of fact only, and the writ will not 
issue, but if the point decided involves a 
matter, which the court can see to be a ques- 
tion of law, then it may be reviewed by this 
writ. Ina later case Lord Cockburn qual- 
ified this by saying, that, if the question 
turned on a matter of fact, the circumstances 
must be very special to induce the court to 
interfere by this writ.’ The United States 
Supreme Court holds,that when it is necessary 
for the officer or tribunal to hear evidence to 
determine the question, the decision thereon 
is judicial and not reviewable by mandamus.® 
In New York, where a subordinate body is 
vested with power to determine a question of 
fact, the duty is judicial.’ In Missouri it is 
decided, that if an inferior tribunal declines 
to hear a case upon what is termed a prelim- 
inary objection, and that objection is purely 
a matter of law, the writ will issue, if such 
tribunal has misconstrued the law.” In fact 
most of the authorities agree, that, if the tri- 
bunal dismisses the subject under the mis- 
taken conclusion, that it has not jurisdiction, 
its action will be reviewed by this writ, and it 
will be compelled to pass on the subject." 
The writ was issued against the mayor of a 
city to compel him to sign an order against 
the city for the paymentof money, though 
he was first required to satisfy himself, that 
the claim was audited, that the city council 
had authority to appropriate money for such 
a claim, and that it had made the appropria- 
tion. In Texas it is considered, that it is 
immaterial whether the act isa preliminary 
one, and that the nature of the question on 
which the court is called to act, and the char- 
acter of the judgment which it must render, 
decide the nature of the act. Where a court 
dismissed an appeal, because it decided, that 
the appeal bond was insufficient, its action 


6 R. v. Kesteven (Just.),3 Q. B.810; R. v. Flintshire 
(Just.), 11 Jur. 185; R. v. Leicester, 15 Q. B. 671. 

7R. v. Monmouth, L. R. 5 Q. B. 256. 

8 Secretry v. McGarrahan, 9 Wall. 288. 

® People v. Common Council of Troy, 78 N. Y. 33. 

10 Castello v. St. Louis Cir. Ct., 28 Mo. 259. 

11 Beguhl v. Swan, 39 Cal. 411; State v. Laughlin, 75 
Mo. 358; People v. Swift, 59 Mich. 529; R. v. Kent 
(Just.), 14 East, 397; R. v. Surrey,2 Show. 74: Ez 
parte Russell, 13 Wall. 664; Ex parte Schollenberger, 
96 U. 8. 369; State y. Co. Com’rs. 83 Ala. 304. 

12 State v. Ames, 31 Minn. 440. 
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was considered to be judicial and the writ 
was refused, though no appeal or writ of error 
was allowed.!*. Where a mayor was requested 
to call an election in accordance with the law, 
providing therefor if fifty qualified voters 
signed the petition and there was a surplus of 
territory,-which authorized a division thereof 
by vote, it was considered that his action in 
determining these two facts called for judg- 
ment and discretion, and upon his refusal to 
call for the election,a writ against him, to 
compel him to do so, was refused.* The de- 
cision of an auditing officer is conclusive as to 
the amount which the law permits him to al- 
low, but his decision, as to whether the claim 
is in its nature within the statute, is review- 
able on mandamus.” In several States, 
whether such preliminary questions are min- 
isterial or judicial, depends upon the general 
nature of the duties to be performed, no mat- 
ter how many questions are to be decided, or 
whether they involve matters of law or of 
fact..° In Nevada the rulings are very de- 
cided. Whether the decision is judicial or 
ministerial, depends upon the nature of the 
act to be commanded by the writ and not 
upon the determination of preliminary ques- 
tions. Such questions, no matter how diffi- 
cult, must be determined by the officer in ad- 
vance, and, if he refuses to do so, by the 
court before the writ can issue. This applies, 
whether such act is purely ministerial or judi- 
cial. Thus, before a judge settles a bill of 
exceptions, he must decide whether the party 
has a right to it, whether it is in proper form, 
and whether it is regularly presented. Such 
questions are certainly judicial; but if he errs 
in his conclusions, a mandamus will issue.” 
Such are substantially the views held in Ken- 
tucky, where it is considered, that the officer’s 
decision is only the decision of the other party 
to the mandamus proceeding and should not 
bind his adversary, and that the court, which 
has power to issue the writ, must have power 
to determine all questions on which depend 
the propriety of grantiug or refusing it.’ In 
California it is considered that such discretion 


18 Ewing v. Cohen, 63 Tex. 482. 

14 Sansom v. Mercer, 68 Tex. 488. 

15 Black v. Auditor, 24 Ark. 237. 

16 Manns y. Givens, 7 Leigh. 689; Doolittle v. County 
Court, 28 W. Va. 158; State v. Lafayette Co. Ct., 41 Mo. 
221; Ex parte Candee, 48 Ala. 388. 

17 State v. Murphy, 19 Ney. 89. 

18 Page v. Hardin, 8 B. Mon. 648. 





only exists, when the law has given such party 
power to decide the questions with intent that 
such decision shall be final,” and in Tennessee 
unless changed by appeal or review. Such 
discretion does not exist, when the act to be 
done is ministerial upon a given state of facts, 
although the officers or tribunal or body must 
judge according to their best discretion, 
whether the facts exist or whether they should 
perform the act. In such cases their actions 
are reviewable hy mandamus.” It is always 
held, that the actions of sheriffs and marshals 
in serving writs are purely ministerial. The 
duties of boards engaged in canvassing elec- 
tion returns are generally held to be minis- 
terial.” A judge may be required by man- 
damus to sign a bill of exceptions.” In fact, 
a great number of cases might be given where 
the writ was issued, though the decision on 
the preliminary facts involved judgment and 
discretion. 

4. Abuse of Discretion.—It may happen that 
the person or tribunal, charged with discre- 
tion, or with a judicial decision of the matter, 
is influenced by fraud, passion, adverse in- 
tent or prejudice. In such cases it would 
be a reproach to the law, if there were no mode 
of correcting such abuse of power. Accord- 
ingly, when such parties have acted in bad 
faith or corruptly in reaching their decision, 
the courts hold that their conclusions may be 
reviewed by mandamus.™% But the question 
remains, how shall it be determined that there 
has been an abuse of discretion. If the tri- 
bunal has a discretion to find one way or the 
other, to do the act or not to do it, the mere 
fact, that it has decided one way rather than 
the other, cannot warrant the conclusion, that 


19 Wood v. Strother, 76 Cal. 545. 

20 Morley v. Power, 69 Tenn. 691. 

21 Kentucky v. Denison, 65 U. S. 66. 

22 Hudmon v. Slaugter, 70 Ala. 546; Willeford v. State, 
34 Ark. 62; People v. Bd. of Coms., 6 Colo. 202; State 
v. Bd. Co. Coms. 17 Fla. 9; Jayne v. Drorbaugh, 63 
Iowa, 711; State v. Stevens, 23 Kan. 456; State v. Berg, 
76 Mo. 136; State v. Stearns, 11 Neb. 104: Hx parte 
Mackey, 15S. Carol. 322; Lyman v. Martin, 2 Utah, 136; 
State v. Marks, 70 Tenn. 12. 

23 In re Herteman, 73 Cal. 545; State v. Baxter, 38 
Minn. 137; Ah Lep v. Gong Choy, 13 Org. 205; State v. 
Barnes, 16 Neb. 37; Reichenbach v. Ruddack, 121 Pa. 
St. 18; State v. Whitlet, 61 Wis. 351; Ex parte Crane, 
6 Pet. 190. 

24 City of Newport v. Berry, 80 Ky. 354; Davis Co. 
Coms., 63 Me. 396; Lord Denman in R. v. Darlington, 
12 L. J.Q. B. 128; Ex parte Bradley, 7 Wall. 364; State 
v. Cramer, 96 Mo. 75; Arberry v. Beavers, 6 Tex. 457; 
Coms. of Poor vy. Lynch, 2 McCord (S. C.), 170. 
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it acted in bad faith or corruptly. The courts 
have said, that where there is a right of ap- 
proving a fit person to office, such discretion 
must be exercised in a fair, candid and un- 
prejudiced manner, but they will not compel 
a disclosure of the grounds by which the con- 
clu-ion was arrived at.” 

Where the officers in their decision state 
the reasons for their action, no difficulty is 
presented. Where the decision itself showed 
that the quarter sessions did not exercise their 
discretion, the writ issued to compel them to 
do so. So where the quarter sessions dis- 
missed an appeal for want of nofice thereof, 
which no rule required, the writ issued.” The 
English courts have even corrected errors of 
judgment in the exercise of such discretion, 
which were clearly shown on the record. A 
litigant served a notice of appeal one day later 
than the time fixed by rule. He mistook the 
rule, believing that either the day of service 
or the day of hearing could be included in 
the computation of the time, whereas, the rule 
excluded both days. The justices refused to 
hear the appeal. The court of King’s Bench 
considered, that under their visitorial juris- 
diction the court could ascertain whether the 
justices had exercised their discretion prop- 
erly. The court decided that justice would 
be better subserved by a hearing, and ordered 
the justices to entertain the appeal.* In 
another case it was admitted, that the justices 
had a discretion in deciding what was a reas- 
able time for giving notice of appeal. They 
had adopted a new rule on the subject, of 
which the appellant’s attorney had no notice. 
He gave his notice according to the former 
practice. The justices refused to hear the 
appeal. The court considered, that the jus- 
tices had not exercised their discretion prop- 
erly, and issued its writ to compel them to 
consider the appeal.”” Where the reasons for 
the decision are given and such reasons are 
bad, the court will interfere by this writ. 


% Lord Ellenbury in R. v. Archb. of Canterbury, 15 
East, 139; R.v. Mayor of Londor, 3 B. & Ad. 269; Lord 
Holt in Phillips v. Burg,2 T. R. 356, his dissenting 
opinion was sustained on appeal,1 L. Raym. 5; R. v. 
Middlesex Asylum, 2 Q. B. 4383; Mobile M. I. Co. v. 
Cleveland, 76 Ala. 321. 

% R. Adamson, 1 Q. B. D. 201 

27 R. vy. West Riding of Yorkshire, 5 B. & Ad. 667. 

28 King v. Lancashire (Just.), 7 B. & C. 691. 

2% King v. Wiltshire (Just.), 10 East, 404. 

% Lord Taunton in R.v. Mayor of London,3 B. & 
Ad. 255; Mobile M. J. Co. v. Cleveland, 76 Ala. 321. 





The courts are not inclined to interfere with 
the action of inferior courts, unless such ac- 
tion is shown to be extremely wrong or flag- 
rantly improper and unjust.*! In some cases 
the facts stated in the petition for the man- 
damus had shown clear and unequivocal acts 
of arbitrary decision, and the cases being 
submitted on demurrer to the petition, the 
courts were justified in finding an abuse of 
discretion, since the demurrers admitted the 
facts charged.” In another case submitted 
on demurrer to the petition, malice and an at- 
tempt to use discrimination in order to build 
up an institution in which the officers were in- 
terested and to destroy opposition thereto, 
were directly charged and were held to be 
admitted.” So the allegations were taken as 
admitted, where the respondents did not put 
in an appearance till after the peremptory 
writ was ordered.** So where an officer was 
entitled to judge of the sufliciency of a bond, 
but stated in his return that he refused the 
license, because he thought the law allowed 
him to decide who were proper parties to 
have licenses, the court, finding that the of- 
ficer was not allowed such discretion, ordered 
the writ to issue.™ Where respondents in 
their return fail to give the reasons for issu- 
ing a license, to which any citizen is entitled 
upon placing himself within the provisions of 
the law, and in their answer assume that they 
are the sole arbiters of the question, the court 
can only assume that they had acted arbitrarily 
and without reason.” Where it was objected, 
that a mandamus could not go to compel a 
city to issue its bonds to a railroad in accord- 
ance with its subscription, because the city 
council was first to certify that the work was 
done properly and to its satisfaction, the court 
said, that if an official duty is to be performed 
on the happening of an event, the officer can- 
not arbitrarily or capriciously refuse to per- 
form it, after the event has happened. If the 
fact exists and is established by sufficient 
proofs, it is his legal duty to be satisfied and 
to act accordingly. The fact of the due per- 
formance of the work being shown in the 
mandamus proceeding, the peremptory writ 


31 Ex parte Burr, 9 Wheat. 529; R. v. Justices of Es- 
sex, 2 Chit. 385. 

82 Zanone v. Mound City, 103 Ill. 552. 

33 Dental Examiners vy. People, 123 Ill. 227. 

34 Village of Glencoe v. People, 78 Ill. 382. 

85 People v. Perry, 13 Barb. 206. 

36 Amperse v. City of Kalamazoo, 59 Mich. 78. 
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was awarded.” Inthe granting of licenses 
under laws and ordinances all citizens, who 
place themselves under the conditions of such 
laws and ordinances, must be treated with im- 
partiality,®® the officers cannot reject a peti- 
tion without assigning any reason and without 
allowing relief to the appellant by an appeal 
to the courts. They must assign their reas- 
ons for their action, that the petitioner may 
have a chance to remove their objections.” 
So the remedy seems to be to petition for the 
writ alleging the abuse of discretion, and if 
no other mode presents itself the court will 
hear evidence [in some cases the officers re- 
turned that their action was in good faith and 
according to their convictions], and, if the 
allegations are sustained, will direct the 
specific act. 
St. Louis. 
87 Stockton, ete. R. R. v. Stockton, 51 Cal. 828. 
38 Zanone v. Mound City, 103 Ill, 552. 


89 Amperse v. City of Kalamazoo, 59 Mich. 78; Mixer 
v. Sup. of Monistee Co., 24 Mich. 423. 
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CONSTITUTIONAL LAW—INTERSTATE COM- 
MERCE—INTOXICATING LIQUORS. 


LEISY & CO. V. HARDIN. 





United States Supreme Court, April 28, 1890. 


State legislation which prohibits the sale of intox- 
icating liquors is unconstitutional, so far as it applies 
to liquors imported from another State for sale in the 
original packages. 


FULLER, C. J.: The power vested in Congress 
‘‘to regulate commerce with foreign nations, and 
among the several States, and with the Indian 
tribes,” is the power to prescribe the rule by 
which that commerce is to be governed, and isa 
power complete in itself, acknowledging no lim- 
itation other than those prescribed in the consti- 
tution. It is co-extensive with the subject on 
which it acts and cannot be stopped at the exter- 
nal boundary ofa State, but must enter its in- 
terior and must be capable of authorizing the 
disposition of those articles which it introduces, 
so that they may become mingled with the 
common mass of property within the territory 
entered. Gibbons v. Ogden, 9 Wheat. 1: Brown 
v. Maryland, 12 Jd. 419. 

And while by virtue of its jurisdiction over per- 
sons and property within its limits, a State may 
provide for the security of the lives, limbs, health 
and comfort of persons, and the protection of 
property, so situated, yet a subject-matter which 
has been confided exclusively to congress by the 
constitution is not within the jurisdiction of the 
police power of the State, unless placed there 





by congressional action. Henderson v. Mayor 
of New York, 92 U.S. 259; Railroad Co. v. 
Husen, 95 Jd. 465; Walling v. Michigan, 116 
Id. 446: Robbins v. Shelby Taxing District, 
120 Id. 489. The power to regulate com- 
merce among the States is a unit, but if particu- 
lar subjects within its operation do not require 
the application of a general or uniform system, 
the States may legislate in regard to them with a 
view to local needs and circumstances, until con 
gress otherwise directs; but the power thus exer- 
cised by the States is not identical in its extent 
with the power toregulate commerce among the 
States. The power to pass laws in respect to in- 
ternal commerce, inspection laws, quarantine 
laws, health Jaws and laws in relation to bridges, 
ferries and highways belongs to the class of 
powers pertaining to locality, essential to local 
intercommunication, to the progress and develop- 
ment of local prosperity, and to the protection, 
the safety and the welfare of society, originally 
necessarily belonging to, and upon the adoption 
of the constitution reserved by, the States, ex- 
cept so far as falling within the scope of a power 
confided to the general government. Where the 
subject-matter requires a uniform system as be- 
tween the States, the power controlling itis vested 
exclusively in congress, and cannot be en- 
croached upon by the States, but where, in rela- 
tion to the subject-matter, different rules may be 
suitable for different localities, the States may ex- 
ercise powers which, though they may be said to 
partake of the nature of the power granted to the 
general government, are strictly not such, but are 
simply local powers, which have full operation 
until or unless circumscribed by the action of 
congress in effectuation of the general power. 
Cooley v. Port Wardens, 12 How. 299. 

It was stated in the thirty-second number of the 
Federalist that the States might exercise concur- 
rent and independent power in all cases but three: 
First, where the power was lodged exclusively in 
the federal constitution: second, where it was 
given to the United States and prohibited 
to the States; third, where from the nature and 
subjects of the power, it must be necessarily ex- 
ercised by the national government exclusively. 
But it is easy to see that congress may assert an 
authority uuder one of the granted powers, which 
would exclude the exercise by~ the States upon 
the same subject of a different but similar power, 
between which and that possessed by the general 
government no inherent repugnancy existed. 

Whenever, however, a particular power of the 
general government is one which must necessarily 
be exercised by it, and congress remains silent, 
this is not only not a concession that the powers 
reserved by the States may be exerted as if the 
specific power had not been elsewhere reposed, 
but on the contrary, the only legitimate conclu- 
sion is that the general government intended that 
power should not be affirmatively exercised, and 
the action of the States cannot be permitted to ef- 
fect that which would be incompatible with such 
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intention. Hence, inasmuch as interstate com- 
merce, consisting in the transportation, purchase, 
sale and exchange ofcommodities, is national in 


its character, and must be governed by a uniform | 


system so long as congress does not pass any law 
to regulate it, or allowing the States so to do, it 
thereby indicates its will that such commerce shall 
be free and untrammelled. County of Mobile v. 
Kimball, 102 U. S. 691; Brown v. Houston. 114 Jd. 
622, 631; Wabash Railroad Co. v. Illinois, 118 Jd. 
557; Robbins v. Shelby Taxing District, 120 Zd. 
489, 493. 

That ardent spirits, distilled liquors, ale and 
beer, are subjects of exchange, barter and traflic 
like any other commodity in which a right of 
traffic exists, and are so recognized by the usages 
of the commercial world, the laws of congress and 
the decisions of courts is not denied. Being thus 
articles of commerce, can a State, in the absence of 
legislation on the part of congress, prohibit their 
importation from abroad or froma sister State? 
or when imported prohibit their sale by the im- 
porter? Ifthe importation cannot be prohibited 
withont the consent of congress, when does prop- 
erty imported from abroad or from a sister State, 
so become part of the common mass of property 
within a State as to be subject to its unimpeded 
control? 

In Brown vy. Maryland supra, the act of the 
State legislature drawn in question was held in- 
valid as repuguant to the prohibition of the con- 
stitution upon the States to lay any impost or 
duty upon imports or exports andto the clause 
granting the power to regulate commerce; and it 
was laid down by the great magistrate who pre- 
sided over this court for mcre than a third ofa 
century, that the point of time when the prohib- 
ition ceases and the power of the State to tax 
commences, is not the instant when the article en- 
ters the country, but when the importer has so 
acted upon it that it has become incorporated 
and mixed up with the mass of property in the 
country,which happens when the original package 
is no longer such in his hands; that the distinc- 
tion is obvious between a tax which intercepts the 
import as an import on its way to become incor- 
porated with the general mass of property, and a 
tax which finds the article already incorporated 
with the mass by the act of the importer; that as 
to power to regulate commerce none of the evils 
which proceeded from the feebleness of the fed- 
eral government, contributed more to the great 
revolution which introduced the present system 
than the deep and general conviction that com- 
merce ought to be regulated by congress; that 
the grant should be as extensive as the mischief, 
and should comprehend all foreign commerce and 
all commerce among the States; that that power 
was complete in itself, acknowledged no limita- 
tions other than those prescribed by the constitu- 
tion, was co-extensive with the subject on which 
it acts and not to be stopped at the external 
boundary of a State, but must be capable 
of entering its interior; that the right to sell 
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any article imported was an inseparable inci- 
dent to the right to import it; and that the princi- 
ples expounded in the case applied equally to im- 
portations from asister State. Manifestly this 
must be so, for the same public policy applied to 
commerce among the States as to foreign com- 
merce, and not a reason could be assigned for 
confiding the power over the one which did not 
conduce to establish the propriety of confiding 
the power over the other- Story Const., § 1066. 
And although the precise question before us was 
not ruled in Gibbons v. Ogden and Brown vy. 
Maryland, yet we think it was virtually involved 
and answered, and that this is demonstrated, 
among other cases, in Bowman v. Chicago & 
Northwestern Railway Co., 125 U.S. 465. In the 
latter case, section 1553 of the Code of the State 
of Iowa as amended by chapter 143 of the acts of 
the twentieth General Assembly in 1886, forbid- 
ding common carriers to bring intoxicating 
liquors into the State from any other State or 
Territory, without first being furnished with a 
certificate as prescribed, was declared invalid, be- 
cause essentially a regulation of commerce among 
the States, and not sanctioned by the authority, 
express or implied of congress. The opinion os 
the court, delivered by Mr. Justice Matthews, the 
concurring opinion of Mr. Justice Field, and the 
dissenting opinion of Mr. Justice Harlan on be- 
half of Mr. Chief Justice Wait, Mr. Justice Gray 
and himself, discussed the question involved in 
all its phases; and while the determination of 
whether the right of transportation of an article 
of commerce from one State to another includes 
by necessary implication the right of the con- 
signee to sell it in unbroken packages at the place 
where the transportation terminates was in terms 
reserved, yet the argument of the majority con- 
ducts irresistibly to that conclusion, and we think 
we cannot do better than repeat the grounds upon 
which the decision was made to rest. It is there 
shown that the transportation of freight or of the 
subjects of commerce, for the purpose of exchange 
or sale, is beyond all question a constituent of 
commerce itself; that this was the prominent idea 
in the minds of the framers of the constitution, 
when to congress was committed the power to 
regulate commerce among the several States; that 
the power to prevent embarrassing restrictions by 
any State was the end desired; that the power 
was given by the same words and in the same 
clause by which was conferred power to regulate 
commerce with foreign nations; and that it would 
be absurd to suppuse that the transmission of the 
subjects of trade from the State of the buyer, or 
from the place of production to the market, was 
not contemplated, for without that there could be 
no consummated trade, either with foreign na- 
tions or among the States. It is explained that 
where State laws alleged to be regulations of 
commerce among the States have been sustained, 
they were laws which related to bridges or daths 
across streams wholly within the State, or police 
or health laws, or to subjects of a kindred nature, 
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not strictly of commercial regulation. But the 
transportation of passengers or of merchandise 
from one State to another is inits nature na- 
tional, admitting of but one regulating power; 
and it was to guard against the possibility or com- 
mercial embarrassment which would result if one 
State could directly or indirectly tax persons or 
property passing through it or prohibit particu- 
lar property from entrance into the State, that 
the power of regulating commerce among the 
States was conferred upon the federal govern- 
ment. 

“Tf in the present case,’ said Mr. Justice 
Matthews, ‘‘the law of Iowa operated upon all 
merchandise sought to be brought from another 
State into its limits there could beno doubt that 
it would be regulation of commerce among the 
States,’ and he concludes that this must be so, 
though it applied only to one class of articles of 
a particular kind. The legislatidn of congress on 
the subject of interstate commerce by means of 
railroads, designed to remove trammels upon 
transportation between different States, and upon 
the subject of the transportation of passengers and 
merchandise, Revised Statutes, sections 4252 to 
4289, inclusive, including the transportation of 
nitro-glycerine and other similar explosive sub- 
stances, with the proviso that as to them, “any* 
State, Territory, district, city or town within the 
United States” should not be prevented by the 
language used ‘“‘from regulating or from prohib- 
iting the traffic in or transportation of those sub- 
stances between persons or places lying or being 
within their respective territorial limits, or from 
prohibiting the introduction thereof into such 
limits for sale, use or consumption therein,’’ is 
referred to as indicative of the intention of con- 
gress that the transportation of commodities be- 
tween the States shall be free, except where it is 
positively restricted by congress itself, or by 
States in particular cases by the express permis- 
sion of congress. It is said that the law in ques- 
tion was not an inspection law, the object of 
which ‘‘is to improve the quality of articles pro- 
duced by the labor of a country to fit them for 
exportation; or it may be, for domestic use.” 
Gibbons v. Ogden, 9 Wheat. 1203; Turner vy. 
Maryland, 107 U.S. 38, 55. Nor could it be re- 
garded as a regulation of quarantine or a sanitary 
provision for the purpose of protecting the phys- 
ical health of the community; nor a law to pre 
vent the introduction into the State of diseases, 
contagious, infections or otherwise. Articles in 
such a condition as tend to spread disease are 
not merchantable, are not legitimate subjects of 
trade and commerce and the self-protecting power 
of each State therefore may be rightfully exerted 
against their introduction and such exercise of 
power cannot be considered a regulation of com- 
merce prohibited by the constitution; and the ob- 
servation of Mr. Justice Catron in the License 
Cases, 5 How. 504, 599, are quoted to the effect 
that what does not belong to commerce is within 
the jurisdiction of the police power of the State, 





but that which does belong to commerce is within 
the jurisdiction of the United States; that to ex- 
tend the police power over subjects of commerce 
would be to make commerce subordinate to that 
power, and wvuld enable the State to bring 
within the police power ‘‘any article of consump- 
tion that a State might wish to exclude, whether 
it belonged to that which was drunk, or to food 
and clothing; and with nearly equal claims to 
propriety, as malt liquors and the products of 
fruits other than grapes stand on no higher ground 
than the light wines of this and other countries, 
excluded in effect by the law as it now stands. 
And it would be only another step to regulate 
real or supposed extravagance in food and cloth- 
ing.’’ And Mr. Justice Matthews thus proceeds: 
‘“‘For the purpose of protecting its people against 
the evils of intemperance it has the right to pro- 
hibit the manufacture within its limits of intoxi- 
cating liquors; it may also prohibit all domestic 
commerce in them between its own inhabitants, 
whether the articles are introduced from other 
States or from foreign countries; it may punish 
those who sell them in violation of its laws; it 
may adopt any measures tending, even directly 
and remotely, to make the policy effective until it 
passes the line of power delegated to congress un- 
der the constitution. It cannot without the con- 
sent of congress, express or implied, regulate 
commerce between its people and those of the 
States of the Union in order to effect its end, 
however desirable such a regulation might be. 
* * * Can it be supposed that by omitting any 
express declaration on the subject, congress has 
intended to submit to the several States the de- 
cision of the question in each locality of what 
shall and what shall not be articles of traffic in 
the inter-State commerce of the country? If so, it 
has left to each State, according to its own ca- 
price and arbitrary will, to discriminate for or 
against every article grown, produced, manufact- 
ured or sold in any State and sought to be intro- 
duced as an article of commerce into any other. 
If the State of Iowa may prohibit the importation 
of intoxicating liquors from all the other States, 
it may also include tobacco, or any other article, 
the use or abuse of which it may deem deleter- 
ious. It may not choose, even, to be governed by 
considerations growing out of the health, com- 
fort or peace of the community. Its policy may 
be directed to other ends. It may choose to es- 
tablish a system directed to the promotion and 
benefit of its own agriculture, manufactures or 
arts of any description, and prevent the introduc- 
tion and sale within its limits of any or of all arti- 
cles that it may select as coming into competition 
with those which it seeks to protect. The 
police power of the State would extend to such 
cases,as well as to those in which it was sought to 
legislate in behalf of the health, peace and morals 
of the people. In view of the commercial anarchy 
and confusion that would result from the diverse 
exertions of power by the several States of the 
Union, it cannot be supposed that the constitution 
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or congress have intended to limit the freedom 
of commercial intercourse among the people 
of the several States.’’ 

Many of the cases bearing upon the subject are 
cited and considered in these opinions, and among 
others the License Cases, 5 How. 504, wherein 
laws passed by Massachusetts, New Hampshire 
and Rhode Island, in reference to the sale of 
spirituous liquors, came under review and were 
sustained, although the members of the court who 
participated in the decisions did not concur in 
any common ground upon which to rest them. 
That of Peirce v. New Hampshire is perhaps the 
most important to be referred to here. In that 
case the defendants had been fined for selling a 
barrel of gin in New Hampshire which they had 
bought in Boston and brought coastwise to Ports- 
mouth, and there sold in the same barrel and in 
the same condition in which it was purchased in 
Massachusetts, but contrary to the law of New 
Hampshire in that behalf. The conclusion of the 
opinion of Mr. Chief Justice Taney is in these 
words: ‘‘Uponthe whole therefore the law of 
New Hamhshire is in my judgment a valid one. 
For although the gin sold was an import from 
another State, and congress have clearly the 
power to regulate such importations, under the 
grant of power to regulate commerce among the 
several States, yet as congress has made no regu- 
lation on the subject, the traffic in the article 
may be lawfully regulated by the State as 
soon as itis landed in its territory, and a tax 
imposed upon it, or a license required, or the sale 
altogether prohibited, according to the policy 
which the State may suppose to be its interest or 
duty to pursue.” 


Referring to the cases of Massachusetts and 
Rhode Island, the chief justice, after saying that 
if the laws of those States came in collision with 
the laws of congress authorizing the importation 
of spirits and distilled liquors, it would be the 
duty of the court to declare them void, thus con- 
tinues: ‘It has, indeed, been suggested that, if a 
State deems the traffic in ardent spirits to be in- 
jurious to its citizens, and calculated to introduce 
immorality, vice and pauperism into the State, it 
may constitutiorally refuse to permit its importa- 
tion, notwithstanding the laws of congress; and 
that a State may do this upon the same principles 
that it may resist and prevent the introduction of 
disease, pestilence or pauperism from abroad. 
But it must be remembered that disease, pesti- 
lence and pauperism are not subjects of com- 
merce, although sometimes among its attendant 
evils. They are not things to be regulated and 
trafficked in, but to be prevented, asfar as human 
foresight or human means can guard against 
them. But spirits and distilled liquors are uni- 
versally admitted to be subjects of ownership and 
property, and are therefore subjects of exchange, 
barter and traftic, like any other commodity in 
which a right of property exists. And congress, 
under its general power to regulate commerce 
with foreign nations, may prescribe what article 





of merchandise shall be admitted and what ex- 
cluded; and may therefore admit, or not, as it 
shall deem best, the importation of ardent spirits. 
And inasmuch as the laws of congress authorize 
their importation, no State has a right to prohibit 
their introduction. * * * These State laws 
act altogether upon the retail or domestic traffic 
wiihin their respective borders. They act upon 
the article after it has passed the line of foreign 
commerce, and become a part of the general mass 
of property in the State. These laws may, in- 
deed, discourage imports and diminish the price 
which ardent spirits would otherwise bring. But 
although a State is bound to receive and to permit 
the sale by the importer of any article of mer- 
chandise which congress authorizes to be im- 
ported, it is not bound to furnish a market for it, 
nor to abstain from the passage of any law which 
it may deem necessary or advisable to guard the 
health or morals of its citizens, although such law 
may discourage importation, or diminish the 
profits of the importer, or lessen the revenue of 
the general government. And if any State deems 
the retail and internal traffic in arder-t spirits in- 
jurious to its citizens, and calculated to produce 
idleness, vice or debauchery, I see nothing in the 
constitution of the United States to prevent it 
from regulating and restraining the traffic or from 
prohibiting it altogether if it thinks proper.” 
The New Hampshire case, the chief justice ob- 
served, differs from Brown v. Maryland, in that 
the latter was a case arising out of commerce 
with foreign nations, which congress had regu- 
lated by law; whereas the case in hand was one 
‘of commerce between two States, in relation to 
which congress had not exercised its power. 
“But the law of New Hampshire acts directly 
upon an import from one Staté to another, while 
in the hands of the importer for sale, and is there- 
fore a regulation of commerce, acting upon the 
article while it is within the admitted jurisdiction 
of the general government, and subject to its con- 
trol and regulation. The question therefore 
brought up for decision is, whether a State is 
prohibited by the constitution of the United States 
from making any regulations of foreign com- 
merce, or of commerce with another State, al- 
though such regulation is confined to its own 
territory, and made for its own convenience or 
interest, and does not come in conflict with any 
law of congress. In other words, whether the 
grant of power to congress is of itselfa prohibi- 
tion to the States, and renders all State laws upon 
the subject null and void.” He declares it to ap- 
pear to him very clear “that the mere grant of 
powerto the general government cannot, upon 
any just principles of construction, be construed 
to be an absolute prohibition to the exercise of 
any power over the same, subject by the States. 
The controlling and supreme power over com- 
merce with foreign nations and the several States 
is undoubtedly conferred upon congress. Yet, in 
my judgment, the State may nevertheless for the 
safety or convenience of trade, or for the protec- 
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tion of the health of its citizens, make regulations 
of commerce for its own ports and harbors, and 
for its own territory; and such regulations are 
valid unless they come in conflict with a law of 
congress.”> He comments on the omission of any 
prohibition in terms, and concludes that if, as he 
thinks, “the framers of the constitution (knowing 
that a multitude of minor regulations must be 
necessary, which congress amidst its great con- 
cerns could never find time to consider and pro- 
vide) intended merely to make the power of the 
federal government supreme upon this subject 
over that of the States, then the omission of any 
prohibition is accounted for, and is consistent 
with the whole instrument. The supremacy of 
the laws of congress, in cases of collision with 
State laws, is secured in the article which declares 
that the laws of congress, passed in pursuance of 
the powers granted, shall be the supreme law; 
and it is only where both governments may legis- 
late on the same subject that this article can 
operate.’’ And he considers that the legislation 
of congress and the States has conformed to this 
construction from the foundation of the govern- 
ment, as exemplified in State lawsin relation to 
pilots and pilotage and health and quarantine 
laws. 

But conceding the weight properly to be 
ascribed to the judicial utterances of this eminent 
jurist, we are constrained to say that the distinc- 
tion between subjects in respect of which there 
can be of necessity only one systemor plau of 
regulation, for the whole country, and subjects 
local in their nature and, so far as relating to 
commerce, mere aids rather than regulations, 
does not appear tous to have been sufliciently 
recognized by him in arriving at the conclusions 
announced. That distinction has been settled 
by repeated decisions of this court, and can no 
longer be regarded as open to re-examination. 
After all, it amounts to no more than drawing the 
line between the exercise of power over com- 
merce with foreign nations and among the States 
and the exercise of power over purely local com- 
merce and local concerns. 

The authority of Peirce v. New Hampshire, in 
so far as it rests on the view that the law of New 
Hampshire was valid because congress had made 
no regulation on the subject, must be regarded 
as having been distinctly overthrown by the 
numerous cases hereinafter referred to. 

The doctrine now firmly established is, as stated 
by Mr. Justice Field, in Bowman vy. Chicago, ete. 
Railway Co., 125 U. 8. 507, ‘‘that where the sub- 
ject upon which congress can act under its com- 
mercial power is local in its nature or sphere of 
operation, such as harbor pilotage, the improve- 
ment of harbors, the establishment of beacons 
and buoys to guide vessels in and out of port, the 
construction of bridges over navigable rivers, the 
erection of wharves, piers and docks, and the 
like, which can be properly regulated only by 
special provisions adapted to their localities, the 
State can act until congress interferes and super- 








sedes its authority; but where the subject is 
national in its character, and admits and requires 
uniformity of regulation, affecting alike all the 
States, such as transportation between the States, 
including the importation of-goods from one 
State into another, congress can alone act upon 
it and provide the needed regulations. The ab- 
sence of any law of congress on the subject is 
equivalent to its declaration that commerce in 
that matter shall be free. Thus the absence of 
regulations as to interstate commerce with refer- 
ence to any particular subject is taken as a dec- 
laration that the importation of that article into 
the States shall be unrestricted. Itis only after 
the importation is completed, and the property 
imported is mingled with and become a part of 
the general property of the State, that its regula- 
tions can act uponit, except so far as may be 
necessary to insure safety in the disposition of 
the import until thus mingled.” 

The conclusion follows that, as the grant of the 
power to rcgulate commerce among the States, 
so far as one system is required, is exclusive, the 
States cannot exercise that power without the 
assent of congress, and, in the absence of legis- 
lation, it is left to the courts to determine when 
State action does or does not amount to such ex- 
ercise, or, in other words, what is oris not a 
regulation of such commerce. When that is de- 
termined, controversy is at anend. I[llustrations 
exemplifying the general rule are numerous. 
Thus we have held the following to be regulations 
of interstate commerce: A tax upon freight 
transported from State to State, Case of the State 
Freight Tax. 15 Wall. 232; a statute imposing a 
burdensome condition on shipmasters as a pre- 
requisite to the landing of passengers, Henderson 
v. Mayor, etc., 92 U. S. 259; a statute prohibiting 
the driving or conveying of any Texas, Mexican 
or Indian cattle, whether sound or diseased, into 
the State between the Ist day of March and the 
1st day-of November in each year, Railroad Co. 
v. Husen, 95 U. S. 465; a statute requiring every 
auctioneer to collect and pay into the State treas- 
ury a tax on his sales, when applied to imported 
goods in the original packages by him sold for 
the importer, Cook v. Pennsylvania, 97 U. 8. 566; 
a statute intended to regulate or tax or to impose 
any other restriction upon, the transmission of 
persons or property, or telegraphic messages, 
from one State to another, Wabash, etc. Railway 
Co. v. Illinois, 118 U. S. 557; a statute levying a 
tax upon non-resident drummers offering for sale 
or selling goods, wares or merchandise by sample, 
manufactured or belonging to citizens of other 
States, Robbins v. Shelby Taxing District, 120 U. 
S. 489. 

On the other hand, we have decided, in County 
of Mobile v. Kimball, 102 U. S. 691, that a State 
statute providing for the improvement of the 
river, bay and harbor of Mobile, since what was 
authorized to be done was only asa mere aid to 
commerce, was, in the absence of action by con- 
gress, not in conflict with the constitution; in 
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Escanaba Co. v. Chicago, 107 U. 8S. 678, that the 
State of Illinois could lawfully authorize the city 
of Chicago to deepen, widen and change the 
channel of, and construct bridges over, the 
Chicago river; in Transportation Co. v. Parkers- 
burg, 107 U. S. 678, that the jurisdiction and con- 
trol of wharves properly belong to the States in 
which they are situated unless otherwise pro- 
vided; in Brown v. Houston, 114 U.S. 612, that 
a general State tax laid alike upon all property is 
not unconstitutional, because it happens to fall 
upon goods, which though not then intended for 
exportation, are subsequently exported; in 
Morgan’s Steamship Company v. Louisiana Board 
of Health, 118 U. 8S. 455, that a Siate law requir- 
ing each vessel passing a quarantine station to 
pay a fee for examination as to her sanitary con- 
dition and the ports from which she came, was a 
rightful exercise of police power; in Smith v. 
Alabama, 124 U.S. 465, andin Railway Co. v. 
Alabama, 128 7d. 96, that a State statute requiring 
locomotive engineers to be examined and obtain 
a license was not in its nature a regulation of 
commerce; and in Kimmish v. Ball, 129 U.S. 
217, that a statute providing that a person having 
in his possession Texas cattle, which had not 
been wintered north of the southern boundary of 
Missouri at least one winter, shall be liable for 
any damages which may accrue from allowing 
them to run at large, and thereby spread the 
disease knows as the Texas fever was constitu- 
tional. 

We held also in Welton y. State of Missouri, 91 
U.S. 274, that a State statute requiring the pay- 
ment ofa license tax from persons dealing in 
goods, wares and merchandise, which are not the 
growth, produce or maaufacture of the State, by 
going from place to place to sell the same in the 
State, and requiring no such license tax from per- 
sons selling in a similar way goods which are the 
growth, produce or manufacture of the State, is 
an unconstitutional regulation; and to the same 
effect is Walling v. Michigan, 116 U. S. 446, in 
relation to a tax upon non-resident sellers of in- 
toxicating liquors to be shipped into a State from 
places without it. But it was held in Patterson 
v. Kentucky, 97 U. S. 501, and in Webber v. 
Virginia, 103 Zd. 344, that the right conferred by 
the patent laws of the United States did not re- 
move the tangible property in which an invention 
might take form from the operation of the laws 
of the State, nor restrict the power of the latter 
to protect the community from direct danger in- 
herent in particular articles. 

In Mugler v. Kansas, 123 U. 8S. 623, it was 
adjudged that ‘State legislation whieh prohibits 
the manufacture of spirituous, malt, vinous, fer- 
mented or other intoxicating liquors within the 
limits of the State, to be there sold or bartered 
for general use as a beverage, does not necesga- 
rily infringe any right, privilege or immunity 
secured by the constitution of the United States, 
or by the amendments thereto.”’ And this was 
in accordance with our decisions in Bartemeyer 





v. Iowa, 18 Wall. 129; Beer Company v. Massa- 
chusetts, 97 U. S. 25, and Foster v. Kansas, 112 Jd. 
201. Soin Kidd v. Pearson, 128 Jd. 1, it was 
held that a State statute which provided (1) that 
foreign intoxicating liquors may be imported into 
the State, and there kept for sale by the importer, 
in the original packages, or for transportation in 
such packages and sale beyond the limits of the 
State; and (2) that intoxicating liquors may be 
manufactured and sold within the State for me- 
chanical, medicinal, culinary and sacramental 
purposes, but for no other, not even for the pur- 
pose of transportation beyond the limits of the 
State, was not an undertaking to regulate com- 
merce among the States. And in Eilenbecker v. 
District Court of Plymouth County, 134 U. S.—, 
we affirmed the judgment of the Supreme Court 
of Iowa, sustaining the sentence of the district 
court of Plymouth in that State, imposing a fine 
of $500 and costs and imprisonment in jail for 
three months, if the fine was not paid within thirty 
days, asa punishment for contempt in refusing 
to obey a writ of injunction issued by that court, 
enjoining and restraining the defendant from 
selling or keeping for sale any intoxicating 
liquors, including ale, wine and beer, in Plymouth 
county. Mr. Justice Miller there remarked: ‘If 
the objection to the statute is that it authorizes a 
proceeding in the nature of a suit in equity to 
suppress the manufacture and sale of intoxicating 
liquors which are by law prohibited, and to abate 
the nuisance which the statute declares such acts 
to be, wherever carried on, we Yrespond that, so 
far as at present advised, it appears to us that all 
the powers of a court, whether at common law or 
in chancery, may be called into operation by a 
legislative body for the purpose of suppressing 
this objectionable traffic; and we know of no 
hindrance in the constitution of the United States 
to the form of proceedings, or to the court in 
which this remedy shall be had. Certainly it 
seems to us to be quite as wise to use the process 
of the law and the powers of a court to prevent 
the evil, as to punish the offense as a crime after 
it has been committed.” 

These decisions rest upon the undoubted right 
of the States of the Union to control their purely 


‘internal affairs, in doing which they exercise 


powers not surrendered to the national govern- 
ment; but whenever the law of the State amounts 
essentially to a regulation of commerce with 
foreign nations or among the States, as it does 
when it inhibits, directly or indirect:y, the re- 
ceipt of an imported commodity or its disposition 
before it has ceased to become an article of trade 
between one State and another, or another 
country and this, it comes in conflict with a 
power which, in this particular, has been exclu- 
sively vested in the general government, and is 
therefore void. 

In Mugler v. Kansas, supra, the court said that it 
could not *‘shut out of view the fact, within the 
knowledge of all, that the public health, the pub- 
lic morals, and the public safety may be en- 
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dangered by the general use of intoxicating 
drinks; nor the fact, established by statistics ac- 
cessible to every one, that the idleness, disorder, 
pauperism and crime existing in the country are, 
in some degree at least, traceable to this evil.” 
And that “if inthe judgment of the legislature 
[of a State] the manufacture of intoxicating 
liquors for the maker’s own use, as a beverage, 
would tend to cripple, if it did not defeat, the 
effort to guard the community against the evils 
attending the excessive use of such liquors, it is 
not for the courts, upon their views as to what is 
best and safest for the community, to disregard 
the legislative determination of that question. * 

* * Norcanit be said that government in- 
terferes with or impairs any one’s constitutional 
rights of liberty or of property, when it deter- 
mines that the manufacture and sale of intoxicat- 
ing drinks, for general or individual use, as a 
beverage, are, or may become, hurtful to society, 
and constitute therefore a business in which no 
one may lawfully engage.’’ Undoubtedly it is 
for the legislative branch of the State govern- 
ments to determine whether the manufacture of 
particular articles of traffic, or the sale of such 
articles, will injuriously affect the public, and it 
is not for congress to determine what measures a 
State may properly adopt as appropriate or need- 
ful for the protection of the public morals, the 
public health, or the public safety; but notwith- 
standing it is not vested with supervisory power 
over matters of local administration, the respon- 
sibility is upon congress, so far as the regulation 
of interstate commerce is concerned, to remove 
the restriction upon the State in dealing with im- 
ported articles of trade within its limits, which 
have not been mingled with the common mass of 
property therein, if in its judgment the end to be 
secured justifies and requires suck action. 

Prior to 1888 the statutes of Iowa permitted the 
sale of foreign liquors imported under the laws of 
the United States, provided the sale was by the 
importer in the original cakes or packages, and in 
quantities not less than those in which they were 
required to be imported; and the provisions of 
the statute to this effect were declared by the 
Supreme Court of Iowa, in Pearson v. International 


Distillery, 72 lowa, 354, to be “intended to con-° 


form the statute to the doctrine of the United 
States Supreme Court, announced in Brown v. 
Maryland, 12 Wheat. 419, and License Cases, 5 
How. 504, so that the statute should not conflict 
with the laws and authority of the United States. 
But that provision of the statute was repealed in 
1888, and the law so far amended that we under- 
stand it now to provide that, whether imported or 
not, wine cannot be sold in Iowa, except for sac- 
ramental purposes, nor alcohol except for speci- 
fied chemical purposes, nor intoxicating liquors, 
including ale and beer, except for pharmaceutical 
and medicinal purposes, and not at all except by 
citizens of the State of Iowa, who are registered 
pharmacists and have permits obtained as pre- 
scribed by the statute, apermit being also grant- 


‘ 





able to one discreet person in any township where 
a pharmacist does not obtain it. 

The plaintiffs in error are citizens of Illinois, 
are not pharmacists, and have no permit, but 
import into low: beer which they sell in original 
packages, as described. Under our decision in 
Bowman v. Chicago, etc., Railway Co., supra, 
they had the right to import this beer into that 
State, and in the view which we have expressed 
they had the right to sell it, by which act alone it 
would become mingled in the common mass of 
property within the State. Up to that point of 
time, we hold that in the absence of cungressional 
permission to do so, the State had no power to 
interfere by seizure, or any other action, in pro- 
bibition of importation and sale by the foreign or 
non-resident importer. Whatever our individual 
views may be as to the deleterious or dangerous 
qualities of particular articles, we cannot hold 
that any articles which congress recognizes as 
subjects of interstate commerce are not such, or 
that whatever are thus recognized can be con- 
trolled by State laws amounting to regulations, 
while they retain that character; although at the 
same time, if directly dangerous in themselves, 
the State may take appropriate measures to guard 
against injury before it obtains complete juris- 
diction over them. To concede to a State the 
power to exclude, directly or indirectly, articles 
so situated, without congressional permission, is 
to concede to a majority of the people of a State, 
represented in the State legislature, the power to 
regulate commercial intercouse between the 
States, by determining what shall be its subjects, 
when that power was distinctly granted to be ex- 
ercised by the people of the United States, repre- 
sented in congress, and its possession by the latter 
was considered essential to that more perfect 
Union which the constitution was adopted to 
create. Undoubtedly there is difficulty in draw- 
ing the line between the municipal powers of the 
one government and the commercial powers of 
the other, but when that line is determined, in 
the particular instance, accommodation to it, 
without serious inconvenience, may readily be 
found, to use the language of Mr. Justice Johnson 
in Gibbins vy. Ogden, 9 Wheat. 1, 238, in ‘‘a frank 
and candid co-operation for the general good.” 

The legislation in question is to the extent in- 
dicated repugnant to the third clause of § 8, of 
art. 1, of the constitution of the United States, 
and therefore the judgment of the Supreme Court 
of Iowa is reversed and the cause remanded for 
further proceedings not inconsistent with this 
opinion. 
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The questions discussed in this little pamphlet of 
210 pages are «f practical interest, especially to cor- 
poration attorneys. The fact that it is the Prize 
Essay awarded by the New York State Bar Associa- 
tion is substantial evidence as to its merits. As 
pointed out, the law in many particulars does 
great injustice to minority stockholders, and if the 
suggestions as to legislation in that direction, with 
which the essay concludes are carried out, the result 
will be beneficial to corporations and corporate rights 
in general. 








HUMORS OF THE LAW. 





Magistrate—“It appears that you found this man 
sleeping by the roadside, and tried to steal his satchel, 
when you were surprised.” 

Prisoner—*Pardon me, the statementis not guite 
accurate. I founda man, and I founda satchel. I 
picked up the satchel, but refrained from picking up 
the man.—Criminal Law Magazine. 

Celebrated lawyer—*Now tell me honestly, did you 
rob that bank?” 

Client (in disgust)—‘‘Of course I did. Do yer 
s’spose I’d beable to retain you if I didn’t?” 

Visitor (in court-room)—‘What dastardly crime 
was committed by the prisoner who was just con- 
victed ?” 

‘*He stole a ride on a railroad.” 

‘And the man who got free?’’ 

“He stole the railroad.” 
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1. ADVERSE POSSESSION.—Acts of ownership—such as 
returning land for assessment, payment of taxes, going 
upon the land, offering it for sale, openly and noto- 
riously claiming it—may be given in evidence in connec- 
tion with acts showing possession—such as fencing and 
cultivating the land— as tending to prove adverse pos- 
session.— Stockton v. Geissler, Kan., 23 Pac. Rep. 619. 

2. ADVERSE POSSESSION — A deed conveying lands 
which are at the time of its execution held adversely 





by a person, not a party to the deed, is void as to such 
person, but not as between the parties to the deed.— 
Coogler v. Rogers, Fla., 7 South. Rep. 291. 

3. APPEAL—Reversal — Restitution. — One who pays 
money ona decree which is afterwards reversed on ap- 
peal is entitled to restitution of the amount paid.—In 
re Walter, Ala., 7 S6uth. Rep. 400. 

4, ASSIGNMENT OF MORTGAGE.—The mere possession 
by a husband of a note and mortgage executed to his 
deceased wife is not sufficient to show a transfer ot the 
title to him.—Clark v. Clark, Wis., 45 N. W. Rep. 121. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An in- 
solvent firm executed two mortgages on its entire stock 
to two of its creditors whose claims were past due, and 
delivered them to the latter’s attorney, and then exe- 
cuted a third mortgage to all its other creditors. The 
attorney took possession, and sold enough goods to 
satisfy the first two mortgages and delivered the re- 
maining property to the creditors in the mortgage. 
There was no agreement for the intervention of a 
trustee, nor were any of the mortgagees answerable 
for the proceeds of sales to any one but the mortgagors: 
Held, that the transaction was not an assignment.— 
Fecheimer v. Robertson, Ark., 138 8. W. Rep. 423. 

6. ATTACHMENT—Damages.— Supposed profits thata 
debtor might have realized from his business, had it 
not been interrupted by an attachment of his property 
by a creditor, are too uncertain and too much a matter 
of conjecture to form the basis of a recovery in an ac- 
tion for the wrongful attachment, especially where the 
debtor, at the time of the levy, was insolvent, and had 
transferred nearly all his attachable property to part 
of his creditors as security for their debts.—Braunsdorf 
v. Feliner, Wis., 45 N. W. Rep. 97. 


7. ATTACHMENTS—Priorities.—_When several orders of 
attachment are issued against the same defendant, and 
all are executed, their priority of lien is determined by 
the time of their reception by the sheriff, and not by 
the order in which he executed them.—Larabee v. Parks, 
Kan., 23 Pac. Rep. 598. 


8. ATTORNEY.—An attorney retained to defend a suit 
to sell Jand under a deed of trust has no authority after 
rendition of a decree of sale, to bind defendant by con- 
senting to a certain manner of sale.—Person v. Leathers, 
Miss., 7 South. Rep. 391. 

9. ATTORNEY—Disbarment. — Attorney in presenting 
mutilated copy of lien was guilty of an attempt to mis- 
lead the court, such as authorized his disbarment.—IJn 
re Henderson, Tenn., 13 8. W. Rep. 413. 


10. BoNA FIDE PURCHASERS — Notice.— Where real 
property upon which a judgment creditor asserts a lien 
is actually occupied by a third party atthe time the 
judgment is docketed, the creditor is charged with 
constructive notice of the occupant’s right and inter- 
ests; and if the occupant is in possession under a lease, 
the creditor is also charged with constructive notice of 
the rights and interests of the person from whom the 
occupant leases.— Wilkins v. Berier, Minn., 45 N. W. Rep. 
157. 

il. CARRIERS— Passengers.— In an action against a 
company Owning a tug: boat, where the petition alleges 
that defendant was a common carrier of passengers, 
and that the child of plaintiffs was killed while a pas- 
senger on the boat, an answer averring that the boat 
was not a passenger boat, and that the employees of 
the company were forbidden to carry any one as a pas- 
senger, is sufficient.—Cook v. Houston Direct Nav. Co., 
Tex., 138. W. Rep. 475. 


12, CHATTEL MORTGAGES— Filing.— The deposit of a 
chattel mortgage among the files in the city clerk’s 
office, and an entry of the filing in the city clerk’s 
record book, constitute notice of the rights of the 
mortgagee, though the indorsement on the mortgage 
shows that it was filed with a deputy-clerk, whose ap- 
pointment was unauthorized by the city charter. — 
Keating v. Retan, Mich., 45 N. W. Rep. 141. 

13. CONDITIONAL SALE —Rey. St. Wis. 2317, invalidates 
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a conditional sale of personal property as to third 
parties unless the contract is filedin the clerk’s office 
of the town or village where the purchaser resides, or, 
if a non-resident where the goods are when the con- 
tractis made: Held, that where the goods ofa non- 
resident conditional purchaser were in transit from a 
foreign country when the contract was signed, and the 
contract is a foreign contract, valid where made, it wili 
be enforced, though it was never filed. — Mershon v. 
Wheeler, Wis., 45 N. W. Rep. 95. 

14. CONSTITUTIONAL Law—Charters.— Under Gen. St. 
Ky. ch. 68, § 8, which reserves to the legislature power 
to amend or repeal any corporate charter granted by 
it, “provided that no amendment or repeal shall impair 
other rights previously vested,” the legislature has no 
power to amend the charter of a railroad corporation 
so as to direct that the proceeds arising from the lease 
or sale of the road shall, after paying the corporate 
debts, be applied in payment of municipal bonds given 
in exchange for corporate stock issued to the munici- 
pality., since such application of the corporate funds 
would be unconstitutional, as interfering with the 
vested rights of the other stockholders.—Hill v. Glasgow, 
U. 8. C. C. (Ky.), 41 Fed. Rep. 610. 

15. CONSTITUTIONAL Law.—Section 1 of chapter 69 of 
the Session Laws of 1886 is not unconstitutional because 
it delegates legislative power to a judicial officer. The 
findings of fact made by a judge of the district court by 
virtue of that statute are the exercise of judicial power. 
Callen v. City of Junction City, Kan., 23 Pac. Rep. 653. 


16. CORPORATIONS—Stock.— Where a corporation, at 
the time its stock is subscribed for, has by law a lien on 
the stock for unpaid subscription, to enforce whicha 
suit in equity may be maintained, and is also authorized 
to sue its stockholders at law for such subscription, a 
statute (Code Ala, 1886 § 1674) giving such corporation 
a lien on the shares of its stockholders for any 
debt or liability due from them, and authorizing it to 
sell such shares on notice to the stockholder, merely 
enlarges the remedy for legal rights already existing, 
so far asthe sale of stock for unpaid subscription is 
concerned and is not nnconstitutional when applied to 
subscriptions made before its passage.— Tutwiler v. Tus- 
caloosa Coal, Iron § Land Co., Ala.,7 South. Rep. 398. 

17. CORPORATIONS—Ultra Vires. — Where a turnpike 
company issed bonds, secured by a mortgage on its 
road, for money borrowed to extend and complete its 
road, stockholders who have acquiesced therein until 
the money was expended cannot be heard to complain 
for the first time, upon suit to foreclose the mortgage, 
that the bonds were unauthorized and ultra vires.— 
Browning v. Mullins, Ky., 13 8. W. Rep. 417. 


18, CORPORATIONS—Contracts.—Where the president 
and secretary of a corporation execute a contract in 
behalf of the company, which is regular on its face, 
and not shown to be outside of the regular business of 
the corporation, itis prima facie evidence that it was 
executed with authority; and those who deny the 
authority take upon themselves the burden of es- 
tablishing their claim. — Sherman Center Town Co. v. 
Swigart, Kan., 23 Pac. Rep. 569. 


19. CORPORATIONS—Ultra Vires.—A corporati6n which 
has enjoyed the benefits of a contract cannot plead that 
it was ultra vires, where no fraud is intended or has 
been committed.— Sherman Center Town Co. v. Morris, 
Kan., 23 Pac. Rep. 569. 

20. CORPORATION — Injunction. — A private corpora- 
tion cannot maintain an action for an injunction to per- 
petually enjoin another from committing acts which 
would be wrong and in violation of law, and which it is 
claimed would also affect injuriously the plaintiff’s 
plaintiff's business, where the plaintiff itself is a 
wrong-doer, and could not possibly do right in 
carrying on its business, and be injured bythe acts 
sought to be preveuted, and could not rightfully con- 
tinue to carry on the business which might be affected 
by the defendant’s wrongful acts, even if the defend- 
ant and all others should refrain from such wrongful 





acts, and should do right and obey the law.— Topeka 
Water Co. v. City of Papwin Place, Kan., 23 Pac. Rep. 578. 

21. COUNTY TREASURERS — Liabilities.—Where under 
authority from the county treasurer to the county 
tax collector, a bank cashier, to hoid and disburse the 
county funds, the latter reports the collection of county 
funds to the former, and gives him a check therefor, 
and receives from the treasurer a receipt and the 
check to be deposited in the cashier’s bank and to be 
paid out on county warrants, the treasurer is charge- 
able with the money, and is estopped to deny its receipt 
as against the county.— Kempner v. Galveston County, 
Tex., 138. W. Rep. 460. 

22. CRIMINAL EVIDENCE—Homicide.— Photographs of 
the place where the homicide was committed are ad- 
missible, when taken before any materiai change oc- 
urred.— Keyes v. State, Ind., 23 N. E. Rep. 1097. 

23, CRIMINAL LAw— Murder. — An indictment which 
avers that defendant “feloniously, willfully, and witb 
malice aforethought did kill and murder F, witha 
knife,” is not defective because it fails to allege the 
manner in which the knife was used.—Noble v. Common- 
wealth, Ky., 13 8. W. Rep. 429. 

24. CRIMINAL LAaw—Forgery. — Under an indictment 
for forgery in the second degree committed by insert- 
ing in a chattel mortgage a description of property not 
originally included therein, it is not a defense that the 
mortgage was on file as a matter of public record at the 
time of the forgery so that the act may have constituted 
also the offense of mutilating or altering a public 
record.—State v. Adamson, Minn., 45 N. W. Rep. 

25. DEDICATION— Alley. — The owner of three lots, the 
eastern of which abutted on a street, conveyed the 
western, “except the south 12 feet of said lot, to be 
used as an alley to the adjoining lots,” and leading to 
the street on the east. He afterwards conveyed part 
of one of the other lots, reserving the southern 12 feet 
as a “private alley:” Held, that the subsequent grading 
and improvement of the alley of the owner was not a 
dedication thereof to the public use; his acts being 
limited by the terms of the conveyances. — Fischer v. 
Laack, Wis., 45 N. W. Rep. 104. 


26. DEED — Effect. — A deed conveying land to the 
grantor’s wife and his two children, “on condition of 
the support of their mother off of said land,’ vests in 
each grantee an undivided one-third of the land in 
fee-simple, and charges the income of the whole of it 
with the support of the mother.—Goodpaster v. Leathers, 
Ind., 23 N. E. Rep. 1090. 

27. DIVORCE—Lis Pendens. — Where the wife files a 
petition asking for a divorce and for alimony, in which 
she definitely described certain real estate tothe hus- 
band, and prays that it may be set apart and decreed 
to her as permanent alimony, the doctrine of lis pen- 
dens will apply; and any one who purchases such 
property durirg the pendency of the action will be 
bound by the judgment subsequently rendered therein. 
— Wilkinson v. Eliiott, Kan., 23 Pac. Rep. 614. 


28. DivorcE—Judgment. — A decree of divorce was 
rendered, and the custody of a minor son was given to 
the mother, and the father was required to pay to the 
mother $300. Two hundred dollars of that amount was 
afterwards paid, and afterwards the father and mother 
entered into an agreement that if the father would take 
the care and custody of the minor son, that the mother 
would relieve him from the payment of the other $100 
still remaining due and unpaid: Held, that the agree- 
ment was valid, and that these transactions had the 
effect to pay, satisfy, and discharge the judgment for 
the remaining $100. — Miller v. Morrtson, Kan., 23 Pac. 
Rep. 612. 

29. DRAINAGE. — Under Rev. St. Ill. 1889, ch. 42, § 118, 
which expressly provides for the formation of drain- 
age districts within main districts, a new and inde- 
pendent drainage district may be organized, con- 
structed, and maintained within the lines of another 
district which is in full operation. — People v. Scott, Lil., 
23 N. E. Rep. 1119. 
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30. EMINENT DOMAIN—Procedure. — The provision in 
the Owosso city charter, § 109, that the jury, to ascertain 
the necessity for taking private property for public 
uses, shall be composed of inhabitants of the town, 
qualified to serve as jurors in courts of record,is void 
as in violation of Const. Mich. art. 18, §2, which requires 
such jurors to be freeholders. Under How. St. Mich. §§ 
2495, 7554, 7555, one need not be a freeholder to be quali- 
fied to serve as ajuror in courts of record. — City of 
Owosso v. Richfield, Mich., 45 N. W. Rep. 129. 

31. Equity— Jurisdiction, — A bill to cancel plaintiff's 
indorsement of certain notes, which states that the 
notes were given by an employee of defendants to 
cover his shortage in his accounts with them, and were 
indorsed by plaintiff on condition that defendants 
should retain the employee in their service, and apply 
a portion of his salary on the notes each month until 
their maturity, and that defendants shortly afterwards, 
without notice to plaintiff, discharged the employee 
solely because his shortage was greater than the 
amount of the notes, and that two of the notes are not 
yet due, is not demurrable for want of equity.— Maclean 
v. Fitzsimons, Mich., 45 N. W. Rep. 145. 

32. EXECUTION—Discovery. — Under Civil Code Ky. § 
439, which provides that after a return on an execution 
of “No property” by the proper officer an equitable 
action may be brought for discovering and subjecting 
any property of the debtor, the equitable action may 
be maintained after a return of “No property,” though 
there was property liable to the levy. — Clements v. 
Waters, Ky., 13 8. W. Rep. 431. 

33, FEDERAL COURTS—Parties. — Notwithstanding the 
provision of Rey. St. U. 8. § 737, that where there are 
several defendants, some of whom are not found in 
the district and do not appear, the court may proceed 
to trial between the parties properly before it, but the 
decree shall not prejudice those not served or not ap- 
pearing, the court cannot proceed to final decreein a 
suit by a beneficiary against four or nine trustees of an 
unincorporated association, charging an abuse of their 
powers, and seeking to restrain an alleged attempt to 
wind up the trust. — Wall v. Thomas, U.8.C.C.(N. Y.), 
41 Fed. Rep. 620 

34. FRaupDs—Statute of.—A contract to board a person 
for life, and one to let him retain property until he is 
reimbursed from the rents for the cost of an improve- 
ment, are not within the statute of frauds, as they may 
be performed within a year. — Dailey v. Cain, Ky., 13 8. 
W. Rep. 424. 

35, FRAUDULENT CONVEYANCE—Pension,. — Rev. St. U. 
8. § 4747, does not exempt the money after it reached 
the pensioner; and where lands conveyed to a wife are 
paid for by a third person with proceeds of a check 
made payable tothe husband for pension money, and 
indorsed by him,the transaction is a voluntary con- 
veyance, and the land is liable for the husband’s debts. 
—Johnson v. Elkins, Ky., 138. W. Rep. 449. 


36. FRAUDULENT CONVEYANCE. — A complaint which 
avers that the defendant owned certain property when 
the debt was contracted, that he transferred it to his 
wife without consideration, and that he was heavily in 
debt when he did so, states facts sufficient to maintain 
the allegations of fraud. — Marston v. Dresen, Wis., 45 N. 
W. Rep. 110. 

37. GARNISHMENT—Foreign Corporation. — Service of 
a writ of garnishment on an officer of a foreign benevo- 
lent corporation, when found in the State, is sufficient, 
and his disclosure admitting liability is binding on the 
corporation, under Pub. Laws Mich. 1889, Act 266.—First 
Nat. Bank v. Burch, Mich., 45 N. W. Rep. 93. 


38. Highway — Defects. — A party who built a dam, 
causing the back-water to filla ravine across which 
ran a public highway, made a causeway composed of 
logs, brush, stone, and earth at the place where the 
public highway ran across the ravine, and made a 
better way than existed before the construction of the 
dam. The public used it, and it was fora time main- 


tained and repaired by the overseer of highways of the 





road -district: Held, that the owner of the dam was not 
chargeable with its maintenance and repair, and was 
not liable for the value of mules whose death was oc- 
casioned by the causeway being out of repair.— Wallace 
v. Evans, Kan., 23 Pac. Rep. 596. 

39. HiGHWAys — Obstruction. — When a public high- 
way is located over an existing railroad track, some 
years subsequent to the construction of the railroad, 
there is no liability upon the part of the railroad com- 
pany, § 43 ch. 84, Comp. Laws 1885,to the township in 
which the crossing is located, for damages for the ob- 
struction of the highway. — Rock Creek Tp. v. St. Joseph, 
etc. R. Co., Kan., 23 Pac. Rep. 585. 

40. HOMESTEAD—Lease. — Joint consent of husband 
and wife is necessary to give validity to aleaseof a 
homestead, when such lease interferes with the occu- 
pancy and use of a homestead by the wife. — Franklin 
Lend Co. v. Wea Gas, etc. Co., Kan., 23 Pac. Rep. 630. 

41. INSANITY— Habeas Corpus. — Where a person ad- 
judged to be insane, and committed to an asylum, seeks 
to be released from custody tpon a writ of habeas 
corpus,the only question to be considered is whether 
the court had jurisdiction to render the judgment and 
make the order that were rendered and made. Mere 
errors and irregularities in that court cannot be re- 
viewed or corrected in a habeas corpus proceeding.—In 
re Latta, Kan., 23 Pac. Rep. 655. 

42. INSURANCE—Conditions.—Where a policy of insur- 
ance against fire provides that the loss shall not be 
payable until sixty days after the assured shall have 
completed all requirements of the policy, and also that 
suit must be brought thereon within twelve months 
after loss, the twelve months’ limitation does not begin 
t> run until the expiration of the sixty days. — Case v. 
Sun Ins. Co., Cal., 23 Pac. Rep. 534. 


43. INSURANCE—Conditions. — A mere temporary ab- 
sence of the occupant of a building therefrom will not 
render void a policy of insurance which contains a pro- 
vision that the policy shall become void in case the 
building becomes vacant. — Springfield Fire ¢ Marine 
Ins. Co v. McLimans, Neb., 45 N. W. Rep. 171. 

44. INTOXICATING LIQUORS—Public Statutes. — A stat- 
ute which forbids any person to sell or give away in- 
toxicating liquors within a certain county is a public 
statute, though of local application, and need not be 
specially pleaded in an indictment.— Powers v. Common- 
wealth, Ky., 13 8. W. Rep. 450. 


45. JUDGMENT—Mechanic’s Lien.—Though a judgment 
rendered under the unconstitntional mechanic’s lien 
law of Micbigan of 1887 will not be set aside in so far as 
the enforcement of the lien is concerned, yet, where the 
declaration on which the judgment is based also con- 
tains the common counts in assumpsit, it may be en- 
forced as a personal jadgment against the debtor. — 
Koepke v. Dyer, Mich., 45 N. W. Rep. 143. 


46. JUSTICE OF THE PEACE—Jurisdiction.—The amount 
claimed in a plaintiffs’ bill of particulars fixes the juris- 
diction of the justice of the peace, and if it be in excess 
of $300, the justice has no jurisdiction of the action. — 
Ball v. Biggam, Kan., 23 Pac. Rep. 565. 


47. JUSTICE OF THE PEACE—Disqualification.—At com- 
mon law, itis a misdemeanor for a justice of the peace 
to act as agent for one of the parties litigating before 
him, and in the present case the agreement between 
the justice and the plaintiff made the justice an inter-« 
ested party inthe result of the actions, and therefore 
disqualified him to act as justice ofthe peace in the 
case.— Limerick v. Murlatt, Kan., 23 Pac. Rep. 567. 

48. LABORERS’ LIENS. — The lien given by Pub. Acts 
Mich. 1887, No. 229, extends toa manufacturer who re- 
tains possession of lumber sawed by him. — Phillips v. 
Freyer, Mich., 45 N. W. Rep. &1. 

49. LIMITATION—Payment.—When it appears upon the 
face of a note that itis barred by the statute, and the 
only evidence that it is not barred is a payment alleged 
to have been made, and that payment is denied under 
oath, the allegation of payment is material, and it is 
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necessary for the plaintiff to prove the payment in or- 
der to recover.—Lemon v. Dryden, Kan., 23 Pac. Rep. 641. 

50. LosT DEED.—Only that degree of proof that is nec- 
essary to satisfy the trial court of the existence of the 
fact that the original is not in his possession, or under 
his control, is required to entitle a party to use the re- 
cord of a deed in evidence.—Stratton v. Hawks, Kan., 23 
Pac. Rep. 591. 

51. M4STERAND SERVANT—Fellow-servant.— Held. that 
chapter 13, Laws 1887, applies only to employees of rail- 
way corporations exposed to the peculiar hazards con- 
nected with the use and operation of the road.— 
Johnson v. St. Paul, etc. Ry. Co., Minn., 45. N. W. Rep 156. 

52. MASTER AND SERVANT — Vice-principal.— One to 
whom a master gives the entire charge of the selection 
of the materials and the construction of a runway used 
in carting coal from the hatchway to a bin on the dock, 
and who also employs and directs the laborers unload- 
ing the coal, is the representative of the master; and 
where a defective cross-piece has been negligently used 
in the construction of the ranway the master is liable 
for an injury to one of the laborers resulting from its 
breakage.— Brown v. Gilchrist, Mich., 45 N. W. Rep. 82. 

53. MECHANICS’ LIENS — Electric Poles and Wires.— 
Poles set in the ground, connected together by wire in 
the usual way for the transmssion of electricity for the 
purpose of light and power, constitute a structure. 
within the meaning of section 4669, Hill’s Code, and a 
lien attaches for labor performed on such structure un- 
der employment by the contractor.— Forbes v. Willamette 
Falls Electric Co., Oreg., 23 Pac. Rep. 670. 

54. MECHANICS’ LIENS— Enforcement.—Where mate 
rial is furnished under an entire contract for the erec- 
tion of several buildings owned by the same person, 
and situated upon the same lot or tract of land, alien 
attaches upon the whole, as an entirety, and for the 
value of the material so furnished.— Glass v. St Paul Car- 
riage ¢ Sleigh Co., Minn., 45.N. W. 150. 

55. MECHANICS’ LIENS — Completion of Building.— 
Where the abandonment of work upon a building is 
caused either by the consent or fault of the owner, the 
building is to be deemed completed forthe purpose of 
filing a mechanic’s lien.—Shaw v. Stewart, Kan., 23 Pac. 
Rep. 616. 

56. MECHANICS’ LIENS—Contractor’s Bond.—In an ac- 
tion upon a contractor’s bond conditioned for the per- 
formance of the contract, and the protection of the 
property from mechanics’ liens, the fact that plaint- 
iffs paid the contractors partly by a note, instead of 
money, as agreed, does not change the original contract 
so as to relieve a defendant, who signed the bond as 
surety.—Foster v. Gaston, Ind., 23 N. E. Rep. 1092. 

57. MINES AND MINING.—Under Rev. St. U. 8. § 2322, 
an owner of a mining claim has no right to follow a vein 
into an adjoining claim unless such vein has its apex 
within his own side lines.—Gilpin v. Sierra Nevada Min. 
Co., Idaho, 23 Pac. Rep. 547. 

58. MINERS’ LieENsS—Priority. — An overseer and cus- 
todian of the mine and property of a corporation doing 
business in the upper peninsula of Michigan is entitled 
to alien for his services under How. St. Mich. § 8408, 
which provides that “every person performing labor” 
for a mining corporation doing business in the upper 
peninsula shall be entitled toa lien on allits property, 
which lien shall precedence over all other debts or 

ejudgments against such corporation. — McLaren v. 
Byrnes, Mich., 45 N. W. Rep. 143. 

59. MORTGAGES—Absolute Decd.—An assignor for the 
benefit of creditors who joins his assignee in a prima 
JSacie absolute deed of land, the legal title to which is in 
the assignee at the time, occupies the position of vendor, 
and cannot, under the statute of frauds (Gen. St. Ky. 
ch. 22,§ 1), change the operation of such deed intoa 
mortgage by evidence of a parol agreement, in the ab 
sence of fraud and mistake.—Cruther v. Muir’s Ez’r., Ky., 
13 8S. W. Rep. 435. 

60. MORTGAGES — Partnership.— A mortgage of real 
estate to “Farnham & Lovejoy,” of a designated place, 





sustained, as legally sufficient as mortgage to Sumner 
W. Farnham and James A. Lovejoy, the members ofa 
partnership engaged in business under the name of 
“Farnham & Lovejoy.”’—Menage v. Burke, Minn., 45 N. 
W. Rep. 155. 

61. MORTGAGES—Forclosure.—The fact that, two years 
after a foreclosure sale of land, the purchaser con 
tracted to convey it tothe mortgagor’s administrator 
in his own right, and that the administrator used 
the funds of his estate in making a part payment 
on the contract, does not show fraud and collusion at 
the foreclosure sale between the administrator and the 
purchaser.—Harris v. Creveling, Mich., 45 N. W. Rep. 85. 

62. MUNICIPAL CORPORATIONS — Surface Water. — A 
municipal corporation is not liable to an owner of land 
situated within its corporation imits for not per- 
mitting surface water which had been accustomed to 
flow over the land to be turned down the gutters of one 
of its streets in order to prevent it flowing in its former 
course, although the improvement of the street ob- 
structed its flow in the direction in which it naturaliy 
ran.— Bush v. City of Portland, Oreg., 23 Pac. Rep 667. 

63. MUNICIPAL CORPORATION.— Councilman.—Sections 
24 and 27 of the charter of the city of Albina (Sess. Acts 
1889, pp. 240,241), when construed together, require a 
person elected as councilman of the city to qualify on or 
before the first Monday in July next after his election, 
and a failure todo so may work a forfeiture of his of- 
fice ; but forfeitures are never favored, and, before such 
forfeiture could be claim or enforced by the city, its 
officers must have performed all the duties imposed by 
the charter in relation to such election and qualifica- 
tion—State v. Kraft, Oreg., 23 Pac. Rep, 663. 

64. MUNICIPAL CORPORATION—Defective Sidewalks.— 
Where a city opens a sidewalk to public travel, itis 
bound to keep every portion of it in repair.—Roev. City 
of Kansas, Mo.,13 8. W Rep. 404. 

65. MUNICIPAL CORPORATION—Obstruction of Streets.— 
The legislative charter of a city, authorizing the 
adoption of ordinances to prevent the incumbering of 
streets with carriages, held, to authorize an ordinance 
to prevent the obstruction of streets by railroad cars. 
—City of Duluth v. Mallet, Minn., 45 N. W. Rep. 154. 

66. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
In an action against a city for damages, for falling into 
an opening in the sidewalk, it is competent to show by 
parol evidence the length of time the street upon 
which this idewalk in question was situated had been 
open.—City of Atchinson v. Rose, Kan., 23 Pac. Rep. 561. 

67. NATIONAL BANKS — Usury.— An action may be 
brought in any county or district court in the county in 
which a national banking association is located, having 
jurisdiction of the amount involved, for a penalty un- 
der section 5198 ofthe Revised Statutes of the Uuited 
States.—Schuyler Nat. Bank v. Bollong, Neb., 45 N. W. 
Rep. 164. 

68. NEGLIGENCE— Dangerous Premises.— Where one 
constructs a walk on his property leading from the 
street to his opera house, and beyond that to another 
street, and permits the public to use it, he is bound to 
keep it reasonably safe for travel; and to leave an open 
area in it, guarded only by a railing 19 inches high, is 
negligence.—Brezee, v. Powers, Mich., 45 N. W. Rep. 130. 


69. NEGOTIABLE INSTRUMENT—Suarety.—The holder of 
a promissory note may, at his option, bring and main- 
tain an action against one who signed the same as 
surety only, and cannot be compelled to bring in the 
principal debtor as a party defendant in order to 
have it determined who is primarily liable on the note, 
as to give the surety the benefit of the provisions of 
section 470 of the Code.—Kirkpatrick v. Gray, Kan., 23 
Rep. 633. 

70. NEW TRIAL.—Under Civil Code Ky. § 342, the mak- 
ing of a motion for judgment non obstante veredicto, when 
the verdict is general, does not give the- party making 
it a right to move for new trial within three days after 
such motion is decided against him and more than 
three days after the rendition of the verdict, as, under 
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section 386, which authorizes a judgment against the 
yerdict only when the pleadings entitle the other party 
to it, such judgment may be rendered by the court of 
its own motion.— Rurrwein v. Gebhardt, Ky., 23 8, W. 
Rep. 447. 

71. NOVATION—RAILROAD CONTRACTOR.— Where A is 
indebted to B., and B is indebted to C., and promises to 
pay C when he obtains his money from A., and C has no 
legal or equitable assignment of B’s claim against A., 
and no judgment against B., and there is no privity be- 
tween C and A., C cannot recover from A the debt due 
from A to B.—Smith v. Board County Com’rs., Kan., 23 Pac. 
Rep. 642. 

72. OFFICE AND OFFICER—BOND.—Failure of the sure 
ties on an official bond to justify, under oath, “thelr 
pecuniary responsibility, under their signatures in writ- 
ing, indorsed on said bond or attached thereto,” as re- 
quired by Pub. Acts Mich. 1885, No. 179, does not of itself 
work a forfeiture of the office; and where an officer has 
filed a bond thus defective, but perfect in other respects, 
the office cannotgafter he has entered upon and per- 
formed the duties thereof for part of his term, be de- 
clared vacant, without notice to him, and an opportu- 
nity to filea new bond.—People v. Benfield, Mich., 45 N. 
W. Rep. 135. 

73. PARTNERSHIP — Husbund and Wife.— The general 
manager of the business of a partnership, having 
power to borrow money, and give the necessary se- 
curities therefor, may borrow money from his wife, 
and give the necessary securities therefor, and the 
same will be upheld in equity, where the entire trans- 
action is honest andin good faith, and where in equity 
the same should be upheld. — Heitman v. Griffith, Kan., 
23 Pac. Rep. 589. 

74. PARTNERSHIP—Homestead.— Partners are not en- 
titled to homestead exemptions out of the partnership 
assets, when they are insufficient to meet the partner- 
ship debts.— Regenstein v. Pearlstein, S. Car., 118. E. Rep. 
298. 

75. PAYMENT — Promissory Note. — The giving of a 
promissory note for an antecedent debt is prima facie 
not a payment or extinguishment of the debt, and will 
not be so regarded unless that is the express agreement 
of the parties.— Bradley v. Harwi, Kan., 23 Pac. Rep. 566. 

76. PAYMENT—Agent. — An agent who loans money 
and collects and remits interest to a non-resident 
holder of note and mortgage, and is expressly author- 
ized to remit principal and interest after loan is due, is 
authorized to receive payment on said note and mort- 
gage, although they are not at the timein his posses- 
sion.— Shane v. Palmer, Kan., 23 Pac. Rep. 594. 

77. PRINCIPAL AND SURETY—Contribution. — The right 
of contribution affects only the relation of the co- 
debtors or sureties between themselves, and is entirely 
distinct from and independent of the contract with the 
creditor. The contract is made forthe benefit of the 
creditor, and simply expresses the relation between the 
co-debtors and the creditors. — Durbin v. Kurney, Oreg., 
23 Pac. Rep. 661. 

78. PRINCIPAL AND SURETY—Limitations. — The surety 
paying the debt of the principal becomes the equitable 
assignee not only of the collateral securities but of the 
principal undertaking.— Guild v. McDaniels, Kan., 23 Pac. 
Rep. 607. 

79. PUBLIC Lanps—Homestead—Entries.—The officers 
ofthe land department are especially designated by 
law to receive, consider and pass upon proofs pre- 
sented with respect to settlemeuts upon the public 
land, with a view to secure rights of pre-emption; and 
for mere errors of judgment upon the weight of evi- 
dence in a contested case before them the only remedy 
is by appeal from one officer to another of the depart 
ment, and perhaps, under special circumstances, to the 
president.—Ard v. Pratt, Kan., 23 Pac. Rep. 646. 

80. RAILROAD COMPANIES— Taxation. — Act Mo. 1871, 
pp. 56-59, creating a State board of equalization to ad- 
just and equalize the valuation of railroad property, 
and authorizing them, on “the evidence produced be- 





fore them,” to increase or reduce the aggregate valua- 
tion of any railroad property as “they may deem just 
and right,” does not require them to base their valua- 
tion on any other evidence than the report of the com- 
pany’s officer ; nor does it require them to preserve the 
evidence in the record of their proceedings. — State v. 
Hannibal, etc. R. Co., Mo., 13 8. W. Rep. 406. 

81. RAILROAD Company—Stock-killing Cases. — In an 
action for the value of a horse killed in Arkansas, evi- 
dence for the value of the horse in Michigan was prop- 
erly rejected, where the absence of a local market was 
not disclosed by the case, nor any reason given why 
such evidence was competent. — Jones v. St. Louis, etc. 
Ry. Co., Ark., 138. W. Rep. 416. 

82. RAILROAD COMPANIES—Receivers.— Where a judg- 
ment is recovered against the receiver ofa railroad 
company for injuries sustained through the negligence 
of his servants, the company is liable on such judg- 
ment after the discharge of the receiver, where it has 
received, in improvements, earnings, out of which the 
injured person was entitled to have his judgment paid, 
though he failed to establish his claim by intervening 
in the suit in which the receiver was appointed, as the 
decree ordering that the property shall be relieved 
from liability on claims not established by intervention 
in such suit does not affect him. — Teras, etc. Ry. Co. v. 
Grifin, Tex., 13 8. W. Rep. 471. 

83. REAL ESTATE AGENT—Commissions.—Where a real 
estate agent, employed to sell land, introduces the 
owner to a purchaser, and negotiations are commenced 
through such introduction, the agentis entitled to his 
commissions, though a sale is not effected at first, and 
the owner declares the transaction off, but afterwards 
makes the sale himself, without the aid of the agent.— 
Scott v. Patterson, Ark., 13 8S. W. Rep. 419. 

84. REFORMATION OF DEED.— Where a man purchases 
land with the intention of having the deed made to 
himself and wife as joint grantees, so as to convey an 
estate by the entirety, and so instructs the convey- 
ancer, but through mistake the deed is made to the 
wife alone, a court of equity will, after the wife’s death, 
vest the title in the husband, though the deed, when 
made, was read to him, and he thought it was sufficient 
to convey an estate by the entirety. — Corriganv. Tier- 
nay, Mo., 13 8. W. Rep. 401. 

85. REFORMATION OF DEED. — Where a husband and 
wife join in a conveyance of the wife’s land, but, by 
mistake of the parties and of the draughtsman, the 
deed is so worded as to purport to convey onlya 
dower interest, and the deed is properly executed and 
acknowledged, a court of chancery has no power to re- 
form the deed to make it convey the fee. — Bowden v. 
Bland, Ark., 13 8. W. Rep. 420. 

86. REFORMATION OF DEEDS. — A conveyance which, 
either through fraud or mistake, fails to express the 
actual agreement of the parties, will be reformed by a 
court of equity so as to correspond with the agreement, 
and corrected so that it will embrace all the land which 
it was agreed should be thereby conveyed. — Taylor v. 
Deverell, Kan., 23 Pac. Rep. 628. 


87. REMOVAL OF CAUSES. — A party may waive his 
cause from a State to a federal court; and where he 
has filed a petition and bond for that purpose, but the 
record has not yet been sent to the federal court, he 
should be permitted to withdraw them upon giving due 
notice to his adversary. — Wadleighv. Standard Iafe ¢ 
Accident Ins. Co., Wis., 45 N. W. Rep. 109. 


88. REPLEVIN—Affidavit.—An action for the recovery 
of personal property may be maintained although no 
affidavit in replevin is filed. The action can proceed as 
one for damages.—Lamont v. Williams, Kan., 23 Pac. Rep. 
592. 


89. SALE—Warranty.—Plaintiff sold defendants a car- 
load of ties under a warranty as to quality; but, as they 
arrived too late, they were held by defendants for sale 
on plaintiff's account. After selling some, and holding 
the balance for some time, having abundant opportu- 
nity to ascertain their quality, defendants purchased 
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what were left at a reduced price, and accepted plaint- 
iff’s draftin payment: Held, that ina suit on the ac- 
ceptance, defendants could not plead failure of consid- 
eration or breach of the warranty as to quality.— Houser 
v. Lithgow Manuf’g Co., Ga., 11 8. E. Rep. 309. 

90. SALE—Partial Delivery.—A contract for the sale of 
a quantity of tanner’s bark at a certain price, to be de- 
livered in three installments, in June, July, and August 
respectively, “the whole completement to be delivered 
at no later date than August 31,” does not constitute an 
entire contract, in the sense that there can be no 
breach before August 3ist, but every failure to furnish 
the quality agreed upon for each month constitutes a 
distinct breach; and, in measuring the damages, in 
view of the fiuctuating market price, where the de- 
livery each month, is inadequate, it will not be applied 
on the deficit of the previous month, but on the quality 
agreed upon for the month in which it was delivered.— 
Gallun v. Seymour, Wis., 45 N. W. Rep. 115. 

91. SHERIFFsS—Actions on Bond. — A sheriff cannot be 
held guilty of a breach of his bond in failing to sell at- 
tached property in his possession under an order of 
condemnation directing such sale, unlessa legal de- 
mand has been made on him foran execution of the 
order.—State v. Atkinson, Ark., 138. W. Rep. 415. 

92. SHERIFFS—Bond—False Imprisonment.—M, sheriff 
of N county, had in his hands a warrant for the arrest 
ofA upon a criminal charge. A was a resident of 
Kansas, and was not found in this State. M went to 
Kansas, and, by the false representation that he held a 
warrant for the extradition of A as a fugitive from 
justice, induced A to submit to arrest, and accompany 
him to this State, where he imprisoned him: Held, that 
the acts of M within the State of Kansas were without 
either the virtue orthe color of law, and not binding 
upon the sureties on the official bond of M. — Kendall v. 
Aleshire, Neb., 45 N. W. Rep. 167. 

93. SOLDIERS’ BOUNTIES.—Laws Mich. 1864, Act No. 23, 
§ 8, which provides for the payment of a $100 bounty to 
every soldier who enlisted in the military service of the 
United States on a call of the president or of the State 
authorities issued after January 1, 1864, creates a vested 
right to a bounty in every soldier coming within the 
provision of the act, of which he cannot be lawfully de- 
prived by the legislature. — Smith v. Aplin, Mich., 45 N. 
W. Rep. 136. 

94. SPECIFIC PERFORMANCE—Receiver.— A son agreed 
to cultivate his father’s farm for him during the latter’s 
life, and the father agreed to leave the farm to his son 
at hisdeath. Theson cultivated the farm, as agreed, 
until his death, which occurred before that of his 
father: Held, that the son’s widow and heirs could not, 
in a suit for specific performance, have the farm placed 
in the hands of a receiver during the father’s life. — 

Walters v. Walters, Ill., 23 N. E. Rep. 1120. 


95. SUPERSEDEAS BONDS.—A petition filed in an action 
brought to recover on a supersedeas undertaking, which 
describes in a general way the execution of the under 
taking, the action in which it is given, and the liability 
which has arisen thereon, and then attaches a copy of 
the same as an exhibit, which is specifically referred to 
and made a part of the petition, is not insufficient be- 
cause the undertaking is not again set out at length in 
the body of the petition. — Walburn v. Chenault, Kan., 23 
Pac. Rep. 657. 

96. TAXATION.—Recovery o taxes paid tothe public 
officer, under color of his oftice, but whose authorily to 
collect taxes had ceased.—Fremont, E. § W. V. R. Co. v. 
Holt County, Neb., 45 N. W. Rep. 164. 


97. TAXATION—PUBLIC IMPROVEMENTS.— Assessments 
under Laws Ala. 1884-85, pp. 620-622, authorizing the city 
of Birmingham to assess abutting owners for paving 
streets and like improvements in proportion to the ben- 
efit, and make such assessments a lien, are not a tax, 
within Const. Ala. art. 11, §§ 1-7, which requires that all 
taxes shall be assessed in exact proportion tothe value 
of the property levied on.—City of Birmingham v. Klein, 
Ala., 7 South. Rep. 386. 








98. TAX—DEED. — A tax-deed regular on its face is 
prima facie evidence that the proceedings were regular, 
and, that the redemption lists and notices were prop- 
erly posted; and to overcome this prima facie showing, 
affirmative proof is necessary.— Washington v. Hosp, Kan. 
23 Pac. Rep. 564. 

99, TAX-SALES—PURCHASERS.—Defendants in a tax- 
suit received no personal service of the summons, and 
put in no appearance. An order of publication was 
made on the false return of the sheriff that the defend- 
ants could not be found. The judgment which was en- 
tered for a sum in excess of that recited in the order of 
publication was vacated on motion at a subsequent 
term. Held, that the title of purchaser under the execu- 
tion sale, without notice of the irregularities, was good. 
— Schmidt v. Nei , Mo., 13 S. W. Rep. 405. 

100, VENUE-SUIT AGAINST CORPORATIONS. - Under Const. 
Cal. art. 12,§ 17, a railroad company may be sued for 
damages for its wrongful refusal to receive and transport 
plaintiff's lumber, in the county where there was a ten- 
der and refusal, though the complaint alleges that such 
refusal was due to a conspiracy, not shown to have been 
entered into in the county, between the company and 
other lumber dealers, who do not reside in the county, 
and are not made parties defendant to the suit.—Chase 
v. South Pac. Coast R. Co., Cal ,23 Pac. Rep. 532. 

101. WASTE—INJUNCTION.—1. In an action to enjoin 
waste, a counter-claim which alleges that defendant has 
been in exclusive possession of the premises in dispute, 
under certain tax- deeds, for over 15 years; that neither 
plaintiffs nor their grantors have been seised or pos- 
sessed of the premises within 20 years before the com- 
mencement of the action,—and which prays that the 
complaint be dismissed, and the title adjudgedin de- 
fendant, states facts sufficient to constitute a cause of 
action under Rey. St. Wis. § 3186, as to quieting title.— 
Grignon v. Black, Wis., 45 N. W. Rep. 123. 

102. WATERS AND WATER-COURSES — FLOWAGE. — 
Where a fiowage of land is caused by the raising of a 
government dam by an unauthorized person, the United 
States is Hable in damages whenits agents failto re- 
move them within a reasonable time.—Veltev. United 
Staies, Wis., 45 N. W. Rep. 119. 

103. WILLS — IN FoRM OF DEED. — An instrument in 
the form of a deed, executed with the formalities re- 
quired by statute in the execution of a will, and in- 
tended by the grantor to take effect only after his death, 
being until tuen retained in his own possession, is a will. 
—In re Lautenschlager’s Estate, Mich., 45 N. W. Rep. 146. 


104. WILLS — CONSTRUCTION. — Testator devised all 
his property to his wife “for her own use and benefit 
and disposal,” for life, “to be used and disposed of by 
her, wholly to the discretion and judgment of my said 
wife, as she may decide her needs require; the remain- 
der of said estate, after her decase, to be for, and to go 
to, my four children,” Held, thatthe wife took 4 life 
estate, with the right to use the same only as her needs 
might require.—Glover v. Reid, Mich., 45 N. W. Rep. 92. 


105. WILL—CONSTRUCTION.—A will provided as fol 
lows: “I bequeath to my wife all my real estate and per- 
sonal property for her maintenance, and the main- 
tenance of my children. * * * Mysaid wife shall have 
full contre] and management of my said property, to 
sell or dispose of any or all of said property. * * * I 
further will that, should there be any of my estate re- 
maining after the death of my wife, the same shall go 
to my children.” Held,that the wife took only a life- 
estate, with power of sale.—Jenkins v. Compton, Ind., 23 
N. E. Rep. 1091. 

106. WITNESS — CROSS-EXAMINATION. — Where a wit- 
ness for the prosecution in acriminal cause, upon re- 
examination, in explaining collateral matters drawn 
out upon his cross-examination, implicates the defend- 
antin another defense than the one charged against 
him, and no objection is taken at the time to his state- 
ments, such answers, affecting collateral matters only, 
cannot afterwards be contradicted by the witnesses for 
the defendant,—State v. Blakesly, Kan., 28 Pac. Rep. 671. 
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